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Primary Insurance
Market Outlook
Technology is today's shiny
new thing in the property
and casualty insurance
industry. Unlike many
passing fancies, though,
technology has become
necessary and offers great
promise for enhancing
efficiencies, identifying
risks and, most important,
improving customer service.

FEATURES

Parental Waivers

Canada has no authoritative
legal decision on parental
waivers, creating uncertainty
over whether or not a waiver
serves as a bar to a claim.

BY PETER VLAAR, DAVID OLEVSON &
SABRINA LUCIBELLO

Foreign Exchange Risk
A quarter of polled Canadian
financial executives have

no foreign exchange risk
management strategy.
Adopting a well-conceived
plan is essential.

BY LAURA BOBAK

16 Vehicle Dara 44 Biometric Security
Automakers and auto insurers  With holiday season fast
could be on a collision approaching, a surge in
course over driving-related online shopping can be

data becoming available expected. Combining
because of advances in behavioural analytics, passive
technology and customer biometrics and traditional
demands for connectivity. verification could go a long
Can these industries work way towards keeping security
together for the benefit of all?  breaches under wraps.

BY STEVE MILLSTEIN BY ROBERT CAPPS

24 Ship Container Fires
With the size of today's
container ships, damage
from a fire on a single

National Class Actions
The fact that superior court

The role of capital markets
in alternative risk transfer is
not new. But instruments are
expanding, with resilience
bonds the latest arrival.

in the class action context.
BY LINDA FUERST, RAHOOL AGARWAL

BY SEAN VAN ZYL & KAITLIN SHUNG
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container could result in a
loss in the millions of dollars.
Where cargo is susceptible to
spontaneous combustion, the
situation can be especially
risky and expensive.

BY GREG MECKBACH

judges can sit extra-provincially
signals true access to justice
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EDITORIAL

Make-over Take-over

Ontario’s plan to move
forward with a new Financial
Services Regulatory Authority
(FSRA), in line with a
recommendation made by
members of a government-
appointed panel, has generally
been well-received.

The idea of a make-over
for a body that, among
other things, deals with the
challenging, yet incredibly
important, system for auto
insurance is attractive, indeed.

It could hardly help but be
the case in a province that,
over the decades, has made
everything from subtle con-
touring to obvious reworking
an almost official past-time.

In mid-November, the
Ontario government provided
its assurances that it will
table legislation to establish
the initial parameters for
the FSRA. The legislation
establishing the body received
first reading November 16.

Clearly, an update is in
order. Technology, customers’
ballooning expectations,
changing distribution models
and emergence of eager
competitors (of all stripes)
demand it so insurers can do
what they need to do.

One big challenge — no
doubt, there will be others —
is how best to encourage
confidence in the new body,
while tempering expectations
that all will be immediately
righted like some promise of
before-and-after bliss.

The government’s view of
what FSRA should provide
is crystal clear: a more
consumer-focused entity
that improves “protections

for consumers, investors and
pension plan beneficiaries.”
Encouraging, yes, but
putting promise into practice
will prove no small feat.
That challenge is likely to be
inflated even more given one
thing the new body is meant
to address: the rapid pace of
technology change in step
with customer expectations.
Keeping pace is clearly
something the Ontario
government has identified
as necessary — in light of
the FSRA mandate — and is
being demanded by insurers
and customers alike.
Still, it would be folly
to think that even a well-
conceived body, with the best
of intentions, will always be
able to move as quickly as
customers will be demanding
or new players proposing.
Responsiveness is crucial,
true, but so is a long-term
view of customer protection.
All that said, the first
legislative step towards
FSRA has been welcomed by
insurers and brokers alike.
“An area of importance for
automobile insurers will be
the ability of the new regula-
tor to modernize Ontario’s
rate regulation process;
the current system stifles
innovation and prevents
the benefits of a competi-
tive market from being fully
realized,” reports Insurance
Bureau of Canada (IBC).
The Insurance Brokers
Association of Ontario (IBAO)
echoed the support, citing
the “need for a nimble,
consumer-focused,
21st-century regulator.”

https://www.canadianunderwriter.ca/digital-archive/december-2016/

However, IBAO also advised
against barrelling ahead. “Any
move toward rate deregulation
could have a significant im-
pact on the insurance market
and consumers in Ontario.

It is imperative that further
consultation on how this will
be affected take place.”

The FSRA “will be
structured as a flexible,
independent, financially
self-sufficient, expertise-
driven body well-equipped to
be able to respond to rapid
technological and market
change,” notes a recent
briefing from Stikemnan Elliott
LLP. “The FSRA's revenues
will be used exclusively
for its own activities, thus
fostering its independence,
rather than being deposited
in Ontario's Consolidated
Revenue Fund.”

Of course, more detail is
needed to refine the new look
and approach of the FSRA.

“The forthcoming regula-
tions may provide additional
clarity about some issues on
which the panel did not take
a strong position, notably
whether and how the FSRA's
auto insurance rate review
and approval function will be
insulated from political pres-
sures,” the briefing adds.

IBAO is “urging the govern-
ment to move cautiously and
consult widely with respect to
auto rate regulation and other
aspects” of panel recommen-
dations. “We need to be at
the table when changes are
proposed and discussed prior
to implementation,” says
association chief executive
officer Colin Simpson. =

Keeping pace is
clearly something
the Ontario
government has
identified as
necessary — in
light of the FSRA
mandate — and is
being demanded
by insurers and
customers alike.
Au_gel.‘l Stelmakowich

Edior
Canadian Underwriter

angela@

canadianunderwriter.ca
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Regulation

ONTARIO TO ESTABLISH
NEW FINANCIAL SERVICES
REGULATORY AUTHORITY
The Ontario government
plans to table legislation

to establish the initial
parameters for the Financial
Services Regulatory
Authority, an independent
and flexible regulator of
financial services and
pensions meant to improve
protections for consumers,
investors and pension plan
beneficiaries.

The move is in response to
recommendations made by
a panel, members of which
were appointed by Ontario’s
Ministry of Finance. The
panel reviewed mandates
of the Financial Services
Commission of Ontario, the
Financial Services Tribunal
and the Deposit Insurance
Corporation of Ontario.

Insurance Bureau of Canada
is encouraging the provincial
government to quickly intro-
duce enabling legislation.

“An area of importance for
automobile insurers will be
the ability of the new regula-
tor to modernize Ontario’s
rate regulation process;
the current system stifles
innovation and prevents the
benefits of a competitive
market from being fully
realized,” the bureau adds.

ALBERTA SEEKS TO REDUCE
HUMAN-CAUSED WILDFIRES
The Government of Alberta
has introduced a bill that, if
passed, would adopt measures
aimed at reducing the

8 Canadian Underwriter December 2016

number of wildfires caused
by humans and enhancing
firefighting operations.

Bill 24, the Forest
and Prairie Protection
Amendment Act, proposes
amendments to the Forest
and Prairie Protection Act
that include strengthening
penalties to help deter such
high-risk activities as aban-
doning campfires or burning
during fire bans; improving
authority to stop actions that
interfere with firefighting,
including restricting drones;
and designating March 1
as the official start of fire
season to ensure that burning
permit requirements are in
place in a timely manner.

About 70% of wildfires over
the last five years have been
linked to human activity. In
2016, wildfire crews in the
province fought 1,300-plus
fires, including the Fort
McMurray wildfire.
RIBO REVIEWS SPOT CHECK
PROGRAM: HITCHLOCK
The Registered Insurance
Brokers of Ontario (RIBO)
has embarked on a major
overhaul of its spot check
program, with the twin goals
of promoting better consumer
protection and improved
broker risk management,
says Norma Hitchlock,
RIBO's outgoing president.

The existing program,
which involves visiting a
brokerage every three to five
years, has focused primarily “on
compliance with its financial
and trust fund requirements,”
Hitchlock noted during
RIBO's recent 2016 Annual
General Meeting.

https://www.canadianunderwriter.ca/digital-archive/december-2016/

“RIBO has commenced a
comprehensive review to
consider which broker
‘conduct’ requirements
and expectations should
also be reviewed during the
‘spot check’,” she said. The
expanded review is "being
rolled out as | speak today.”

Canadian
Market

ARAG LAUNCHES
OPERATIONS IN CANADA
The family-owned ARAG
Group is continuing to pursue
its international expansion
strategy with the recent
launch of ARAG Services
Corporation in Canada.

The new company will
develop legal insurance
products and manage under-
writing, sales and marketing
activities in the Canadian
market while Brit Syndicate
at Lloyd's will serve as the
assigned risk carrier.

Initially, ARAG Services,
headed by Canadian Peter
Talcek, will operate in Ontario,
British Columbia and Alberta.
BELAIRDIRECT OFFERING
HOME, AUTO INSURANCE
IN BRITISH COLUMBIA
Insurance company
belairdirect is now offering
home and auto insurance
services in British Columbia.

Belairdirect and Canadian
Direct Insurance (CDI) joined
forces in 2015.

By leveraging CDI's local
team, belairdirect’s British
Columbia customers will
receive the same level of

service and continue to work
with the same local licensed
insurance agents they have

developed relationships with.

TOUGH INVESTMENT TIME
FOR CANADIAN INSURERS:
A.M. BEST ANALYSTS
Mergers and acquisitions
(M&A) in the reinsurance
sector sometimes involve
carriers acquiring managing
general agents, but M&A in
Canada has mostly involved
insurers trying to “beef up
certain parts of their enter-
prise,” analysts suggested
during a recent A.M. Best
Company briefing in Toronto.

Globally in reinsurance, “it
is believed that M&A activity
will continue,” said Susan
Molineux, senior financial
analyst for A.M. Best.

“We might also see M&A
activity in terms of buying
underwriting teams,”
Molineux noted. “From a
distribution perspective, the
reinsurers are trying to get
close to the customer.”

For property and casualty
firms, said Joel Silverthorn,
senior financial analyst
at A.M. Best, M&As are
targeted “as companies try to
beef up certain parts of their
enterprise. They try to gain
size in certain markets and
they also try to get certain
expertise by buying entities.”

R_isk

FORMER EMPLOYEE
ACCESSED PERSONAL
HEALTH INFORMATION
Manitoba Health, Seniors
and Active Living reports a
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former employee inappropri-
ately accessed the personal
health information, including
names, addresses and dates
of birth, of 197 people.

An internal investigation
showed “the former em-
ployee did not have access to
personal health information
in provincial databases that
would include physician
visits, diagnoses, medical
billings, prescription drug
records or hospitalizations.”

The department is providing
ongoing training to staff to
ensure they are aware
of their responsibilities to
maintain the privacy of
personal health information.

SOME INCREASED RISKS
DEVELOPING IN SURETY
SPACE: PANEL
The outlook for surety in
Canada is healthy, but
several developments are
introducing increased risk
that need to be properly
managed, speakers suggested
during the recent Toronto
Risk and Insurance
Education Forum in Toronto.
“More and more, your
sophisticated owners are
creating their own bond form,
which significantly expands
the risk profile for a surety,”
James MaclLellan, a partner
with Borden Ladner Gervais
LLP, told session attendees.
“There is a push from cer-
tain owners to make certain
parts of bonds on-demand,”
said Stuart Detsky, assistant
vice president of surety
and warranty claims for
Trisura Guarantee Insurance
Company. “I think we'll see
this change over the next

five to 10 years as more and
more companies from outside
of Canada come into Canada
to do contracting.”

Bonding companies “have
made it easier these days to
set up bond facilities for the
smaller operator,” explained
Dan Calderhead, managing
director and branch manager
of the construction division
at Jardine Lloyd Thompson
Canada. The lower thresholds
are “not a bad thing as long
as it's handled responsibly.”

Citing numbers from
the Surety Association of
Canada, Devon Maltby, field
vice president of surety for
Travelers Canada, said surety
“has been growing and we
expect it to continue to grow.”

The resulting availability
of capacity, Maltby noted,
is one possible determinant
“that can cause the next
loss. Excess surety capacity
can trigger a higher level of
defaults going forward."”

OTTAWA LAUNCHES FLOOD
RISK AWARENESS CAMPAIGN
The federal government

has launched a new public
awareness campaign aimed
at increasing Canadians’
knowledge of flood risks.

The Flood Ready campaign
provides an overview of
overland flooding; flooding
cost (more than $20 billion
in damage between 2003
and 2012); a step-by-step
guide on making properties
and communities safer; ways
to build flood-readiness into a
property (like backwater valves
or plugs for drains, toilets
and other sewer connections);
and community flood

https://www.canadianunderwriter.ca/digital-archive/december-2016/

planning steps, tools and
government programs.

CITY ISSUES PRELIMINARY
FLOOD RISK MAPS

The City of Edmonton has
released preliminary
neighbourhood flood maps
as part an ongoing flood
mitigation assessment.

The city-wide assessment
looked at 160 mature
neighbourhoods, mostly built
before 1989. Also, 33 indus-
trial parks will be studied.

“The Edmonton of decades
past had a much smaller
population, with less demand
on the system and experienced
different, less severe rainstorms
than we see today,"” says
Chris Ward, the city's branch
manager of utility services.

It is anticipated infra-
structure upgrades will be
required to deal with the
increasing needs placed on
the existing drainage system.

Administration staff is set
to present alternatives to city
council in 2017 Q2.

Claims

INSURED LOSS FOR FLOODS
$108 MILLION TO DATE
Flooding affecting the Windsor
and Tecumseh areas in
southwestern Ontario is
estimated to have caused
almost $108 million in
insured damage as of
September 30, Insurance
Bureau of Canada (IBC)
reports, citing figures from
Catastrophe Indices and
Quantification Inc.

More than 6,000 home,
auto and business claims

were filed with insurers
following the flood. Heavy
rain fell during the night of
September 28 and 29.

A state of emergency was
declared September 29.

Reinsurance

MATTHEW COULD HAVE
US$15 BILLION IMPACT ON
U.S., CARIBBEAN: AON
Hurricane Matthew, which
swept through the Caribbean
and the United States, could
cost as much as US$15 billion
for both economies, reports
Aon Benfield.

Total U.S. economic losses
from Matthew were forecast to
be as high as US$10 billion,
while public and private
insurance losses could
possibly reach US$5 billion.

Matthew also caused eco-
nomic damage of more than
US$5 billion outside of the
U.S., with Cuba (US$2.6 bil-
lion), Haiti (US$1.9 billion)
and the Bahamas (US$600
million) accounting for most
of that loss total.

In Canada, remnant
moisture from the hurricane
brought flooding rain and
high winds to parts of
Atlantic Canada.

Catastrophe Indices and
Quantification Inc. released
loss estimates in November
that the floods could cause
more than $100 million in
insured damage.

Most damage was reported
to have occurred in Nova
Scotia. The storm stalled as
it passed over the province
and caused significant flood-
ing on Cape Breton Island. =
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In Good Company

Angela Stelmakowich
Editor

Mark Day,
recipient of the
Donald M. Stuart
Award, sees risk
professionals
increasingly
becoming part

of conversations
early on.

Ah, the early 1980s — a
thriving time in Alberta when
employers scouted university
and polytechnic campuses to
find prospects with desirable
education and skills.

Mark Day had some of
those. “Alberta was booming,
so a business education was
sought after,” says Day, a
graduate of the business
school at the Northern Alberta
Institute of Technology.

He interviewed with
several employers “and the
insurance company was the
first one that offered me a
position,” Day reports.

“So, suddenly | was in the
insurance industry.”

It may not have been
charted, but it proved the
right course, serving as the
start of what has become a
25-plus-year career in insur-
ance and risk management.

It is a career that was
recently recognized with
what is widely regarded as
Canada’s highest risk man-

10 Canadian Underwriter December 2016

agement honour, the Donald
M. Stuart Award, given each
year by the Ontario chapter
of the Risk and Insurance
Management Society (RIMS).
Calling the experience
humbling and special, “I've
been fortunate to work with
or discuss risk management
issues with many of the other
recipients,” says Day, now
the executive director of risk
management and insurance
for the Alberta government’s
Treasury Board and Finance.
“It sort of validates all
the efforts and all the other
extra-curricular things that
you've been doing,” Day says.
His list of volunteering for,
promoting and supporting
risk management is long.
Among other things, Day
has served as president of
the Northern Alberta chapter
of RIMS (NARIMS) twice;
was NARIMS representative
on the National Education
Sub-Committee of the
Canadian Risk Management
Council; served on the
RIMS Canada Council; was
instrumental in initiating the
Canadian Risk Management
(CRM) courses taught
through the Faculty of
Extension at the University of
Alberta in Edmonton; was an
instructor for the Insurance
Institute of Canada; and
was a member of the Grant
MacEwan College Insurance
and Risk Management
Advisory Committee.
It is good to give, especially
young students in university

https://www.canadianunderwriter.ca/digital-archive/december-2016/

programs, “some exposure
to the risk management field
and not have them fall into it
later on in their career,” Day
believes. “It's so critical to
businesses to manage their
risks properly and | think
giving (students) opportunities
in a post-secondary (setting),
gives them one more option.”
In his current role with the
Alberta government, Day's
responsibilities are again
long: the overall delivery of
risk management, risk control,
risk financing and risk
identification to all depart-
ments of government, most
provincial corporations, all
provincial committees, public
and elected officials, and
thousands of volunteers.
That variety may be one
reason why risk management
continues to be his career of
choice. With services ranging
from prisons to museums,
parks and social agencies,
the job is “trying to allow the
government departments to
achieve their business plan,
knowing that they've got the
backing of the risk manage-
ment program,” he suggests.
“| think it's the variety of
what the provincial govern-
ment does, but also the
opportunities to volunteer
on other projects,” Day says,
adding he has benefited from
a dedicated team and man-
agement support that allows
for creativity and innovation.
“We can really dig into
what’s going on in the prov-
ince. We're not just reactive;

we can put in programs to
make a difference,” he says.
“Our risk management
vision is actually a government
where all employees are
risk-aware and smart
risk-taking is encouraged
and enabled,” Day reports.
One way his office is trying
to achieve that is through
the new risk management
champions program. It is
a “way to reach out to all
of our representatives, give
them more support, enhance
their roles internally so they
can then become eyes and
ears on the ground,” he says.

That variety may
be one reason why
risk management
continues to be his
career of choice.

ROAD TO NOW
A wider view is something
Day believes he has culti-
vated over his career in risk
management, which began
in Alberta, travelled west to
British Columbia for a time
and then returned home.
Day worked at an insurer,
where he was exposed, on
the underwriting side, to
auto, farm, commercial and
personal lines; at the British
Columbia government where
he took part in further
developing a risk manage-
ment program; at the Alberta
Liquor Control Board, where
a risk management program
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was implemented from
scratch; and two stints at the
Alberta government, early on
in his career and currently.
Day knew nothing about
risk management during
his first stint at the Alberta
government; he also did not
know he was joining one
of the first dedicated risk
management offices within
a large organization, dating
back to the early 1970s.
There for seven or eight
years, “| was fortunate enough
to learn risk management

from some pretty senior and
well-developed and innova-
tive risk managers,” he says.
Over the years, Day has
seen things change. Noting
that enterprise risk manage-
ment was adopted by the
Alberta government years
ago, he suggests the result-
ing benefits are evident when
his group now interacts with
ministries and departments.
Three or four decades ago,
the risks on C-suite radars
were operational. But “opera-
tional risk management has

https://www.canadianunderwriter.ca/digital-archive/december-2016/

been so well-handled over
the past number of years by
professional risk managers,
those risks are now way down
on the list,” he says.
“There's an acceptance
within the government that
risks — like liability claims,
property claims, automobile
claims, those kinds of things
— are being properly managed
and they can turn their atten-
tion to the larger corporate
risk these days,” Day notes.
That is good news given how
quickly the risk landscape is
changing. Cyber risks, for
example, are clearly now
more prevalent. Citizens are
not longer willing “to accept
lapses, data breaches and
that sort of thing,” he says.
“I think risk managers will
be bringing perspective to
(cyber liability) in addition
to the corporate policies and
the information technology
area,” Day says, calling it “a
widening area” in which risk
professionals can get involved.
Cloud computing is another
issue on which risk managers
can provide input on risk al-
location, risk-sharing and risk
management, he says. “Risk
management is evolving to
the point where (risk profes-
sionals) are being considered
for input and thoughts
when these new programs
are developed rather than
reacting after the fact when
something goes wrong.”
Of course, being in Alberta,
severe weather is an ongoing
concern. But even with losses

like Slave Lake, Fort McMurray
and the 2013 floods, those
experiences could, ultimate-
ly, prove significant gains.

The government, especially
after the floods, “has really
turned its eye, even more so,
to mitigation,” says Day.

“We're crossing our fingers
that 2017 will be boring, but
| think the frequency of the
natural disasters is something
we need to keep on top of in
order to do what we can and
learn from how we responded
in the past,” he points out.

As part of Alberta’s
Assistant Deputy Minister
Recovery Task Force, Day's
involvement following Slave
Lake and the 2013 flooding,
has “probably been the
most rewarding work that
I've done — to see how the
Government of Alberta was
able to come together and
assist not only the citizens, but
the affected municipalities,
towns and cities,” he says.

Also gratifying, though, has
been how risk management is
increasingly being involved.

During the floods, right from
start, “the government decided
they wanted risk management
at the table and | think that
demonstrates how far risk
managers, the perception
within their organizations,
has come,” Day says.

Most large organizations have
formal risk management
programs. “| think they are
increasingly going to be tapped
in the future on some of the
more emerging risk issues.” =
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Parents

Know Best?

Canada has no authoritative
legal decision on parental
waivers, which has created
uncertainty over whether or
not a properly drafted and duly
executed waiver will serve as

a complete bar to a claim. A

Peter Vlaar
Associate Lawver,

McCague Borlack LLP

David Olevson
Associate Lawyer,
MecCague Borlack LLP

Sabrina
TLucibello

Partner,

McCague Borlack LLP

New Brunswick case offers
alternatives that might be
employed until that gap in the
law is filled, but businesses
and insurers alike must factor
into their liability risk analysis

that parental waivers are
unlikely to be enforceable.

It is well-established in Canadian law that a prop-
erly drafted waiver of liability can serve as a full
defence to a tort claim. This has been articulated
by all levels of court, including the Supreme
Court of Canada in Crocker v. Sundance and Dyck v.
Manitoba Snowmobile Association Inc., and is a principle
relied upon daily by businesses (and their in-
surers) to protect themselves from exposure in
lawsuits brought by their patrons and customers.

However, this principle does not have uniform
application to all types of waivers, irrespective of
whether or not the waiver was properly drafted
and duly executed.

One type of waiver over which there remains
a dark cloud of uncertainty regarding its en-
forceability is a waiver signed by a child and/or
a parent/guardian on behalf of a child, attempt-
ing to bar the infant plaintiff from bringing an
action arising from injuries sustained while a
participant in an activity — typically a sporting

12 Canadian Underwriter December 2016
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activity. What are some practical alternatives that
businesses can employ until that gap is filled?

The law in Canada is currently completely de-
void of any authoritative decision on the issue of
parental waivers, either federally or provincially.

The 2009 Supreme Court of British Columbia
decision, Wong v. Lok’s Martial Arts Centre Inc., directly
addressed the issue of the enforceability of a waiv-
er, signed by a parent, in attempting to waive the
rights of a child to advance a claim. The court,
ultimately, determined that British Columbia’s
Infants Act, and not the common law, barred the
enforceability of parental waivers.

The absence of a law on parental waivers is of
particular concern for the countless businesses
and organizations — including schools, recre-
ational sport facilities and children’s summer
camps — that rely on these waivers in carrying
out their regular activities. However, it appears
that clarity may be forthcoming as indicated

Illustration by Joe Weissmann
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in the 2016 decision of the Court of
Queen’s Bench of New Brunswick,
Dewitt v. Strang.

In Dewitt, the plaindff, Thomas Dewitt,
a 15-year-old boy, was rendered a para-
plegic while participating in a moto-
cross event in Sackville, New Brunswick,
hosted by the Canadian Motorsport
Racing Corporation (CMRC).

To participate in the motocross event,
participants below the age of 19, the
participant’s parent/guardian and a wit-
ness were required to sign a “Minor
Participant Waiver.” The waiver, which
required the plaintiff to indicate his
experience level and age, was signed by
the plaintiff, his father and a witness,
the owner of CMRC.

Unfortunately, the plaintiff was in-
volved in a serious accident during the
event and he was rendered a paraplegic.
He commenced an action against a va-
riety of defendants, including the Town
of Sackville and CMRC, who all relied
upon the waiver in their statement of
defence. The plaintiff brought a motion

December 2016 - Canadian Underwriter

seeking to strike the paragraph from the
defendants’ statement of defence that
relied upon the waiver as a complete bar
to the plaintiff’s claim.

This motion required the court to
determine whether or not the waiver
signed by the plaintiff and his father was
a complete bar to his right of action.

The plaintiff contended that such a
defence was scandalous, frivolous or
vexatious. Further, he submitted that
the waiver was not enforceable because
he was unable to enter into a binding
contract as a minor and a waiver was
merely a contract by another name.

The waiver specifically stated the
following:

I UNDERSTAND AND AGREE, on
behalf of myself, my heirs, assigns,
personal representative and next of
kin, that my participation in any
EVENTS is not permitted without
my execution of this document. I
hereby warrant and agree that:

3.Iam 15 years of age.

I HAVE READ AND UNDERSTAND
THIS DOCUMENT AND I AM AWARE
THAT BY SIGNING THIS ASSUMP-
TION AND ACKNOWLEDGMENT
OF RISK IAND/OR MY PARENTS/
GUARDIANS MAY SURRENDER
CERTAIN LEGAL RIGHTS. I SIGN
THIS DOCUMENT VOLUNTARILY
AND WITHOUT INDUCEMENT.

The motions judge considered wheth-
er or not the defendants’ position had
a reasonable prospect of success, pursu-
ant to the principle confirmed by the
Supreme Court of Canada’s ruling, R v.
Imperial Tobacco Canada Ltd.

The court noted that no law prevent-
ed the plaintiff from entering into the
agreement with the defendants, which
he did voluntarily with full awareness
of the risk. Therefore, the court ultimately
denied the plaintiff’s motion to strike
the paragraph of the statement of defence
pleading the waiver, as the law was not
definitive on the issue and there was,
therefore, a reasonable prospect of suc-
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cess for the waiver defence at trial.

In considering the question of
whether or not the waiver was a bar to
the plaintiff's right of action, the court
addressed the fact that neither party was
able to find case law applicable to the
facts of the case. Wong was considered
for its similarities, but could not be re-
lied upon because New Brunswick did
not have a statute similar to British Co-
lumbia’s Infants Act.

The court also considered a variety of
secondary sources, including academic
commentary on the issue. All of the com-
mentary referred to by the court agreed
that waivers restricting the rights of
minors are invalid and unenforceable
because contracts limiting the rights of
children are invalid, whether signed by
their parents or not, and it is a matter of
public policy to protect minors’ interests.

However, before dismissing the plain-
tiff’s motion, the court discussed two
alternatives to the parental waiver — a
signed acknowledgment and an indem-
nity agreement — although it did not

December 2016 - Canadian Underwriter

provide a judicial opinion with respect
to the enforceability of these alternatives.
* Signed acknowledgment: The Law Re-
form Commission of British Columbia
notes that a signed acknowledgment
would not be considered an equiva-
lent to a pre-tort waiver executed by
an adult, but can be eftective in ob-
taining evidence of acceptance of an
inherent risk by a minor and/or their
parent. It simply would require a mi-
nor and their parent or legal guardian
signing a document which acknowl-
edges that they recognize the inherent
risk of an activity and are willing to
assume them.

Indemnity agreement: In a 2009 edi-

tion, the Manitoba Law Reform Com-
mission explained that parents can
indirectly restrict a minor’s right of
action against them by having their
parent agree to indemnify the occu-
pier for any legal costs or settlement
payments made in favour of a child.
With respect to a signed acknowledg-
ment, its application appears dubious.

Indeed, the Law Reform Commission
of British Columbia opined that an
acknowledgement signed by a parent/
guardian on behalf of a minor, recog-
nizing the existence of inherent risks in
a specific activity and assuming the risks
of same, was tantamount to imposing
on a minor the wrongful acts or omis-
sions of another party (in this case, their
parent/guardian). Any terms of a signed
acknowledgement attempting to pursue
that legal effect would not be enforce-
able as against a minor.

With respect to an indemnity agree-
ment, the Law Reform Commission
of British Columbia has stated, “The
practice of extracting agreements from
parents to indemnify operators in re-
spect of legal actions on behalf of their
children also contravenes the public
policy of protecting minors’ interests. ..
If there is doubt about the unenforce-
ability of such indemnities, it should
be removed.”

As such, it may very well be the case
that such provisions would not be en-

https://www.canadianunderwriter.ca/digital-archive/december-2016/
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forceable. Further, the potential success
of a claim as against the parents/guard-
ians, in accordance to the signed indem-
nity, would depend on their personal
means, irrespective of the amount ob-
tained by the minor.

The plaintiff in Dewitt appealed the
motions judge’s decision to the Court
of Appeal of New Brunswick, the ruling
of which was released on November
10, 2016.

In affirming the motions judge’s de-
cision and dismissing the appeal, the
appeal court noted that absent any error
of law, error in the application of the
legal principles, or palpable and overrid-
ing error in the assessment of the evi-
dence, the motions judge had discretion
to dismiss the plaintift’s motion and to
leave the determination of the legal is-
sue as the enforceability of the waiver
to the trial judge.

As there were no such errors, the
Court of Appeal did not have the juris-
diction to interfere with the motions
judge’s decision.

December 2016 - Canadian Underwriter
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While the enforceability of waivers
as against minor plaintiffs is tenuous at
best, the courts have not yet outright
decided that such waivers will be unen-
forceable as a general rule. Despite this,
Dewitt highlights the fact that the courts
will not be quick to enforce a waiver of
liability as against a minor, notwithstand-

ing the fact that the minor and/or their
parent/guardian executed the waiver.

It is anticipated that courts will be
more reticent to enforce such waivers
where the minor plaintiff is of a very
young age and unable to execute such
a waiver on his or her own or where
only the parent/guardian executed the
waiver. It appears that the courts are also
considering other potential methods
through which a defendant may seek to
bar liability arising from an injured mi-
nor, although these methods have yet
to prove successful in court.

This is not to say that there is no ben-
efit in requiring the execution of waiv-
ers for activities undertaken by minors.
The fact of a signed waiver can be used
to establish that the risks of an activity
were discussed.

However, businesses and insurers
must take note that waivers signed by
or on behalf of minors are unlikely to
be enforceable in Canadian courts as a
complete bar to a claim and must factor
this into their liability risk analysis. =
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Pedal
Me(lhal

Automakers and auto
insurers could be on

a collision course over
driving-related data that is
becoming available because
of advances in technology
and customer demands

for connectivity. Will

these industries increasingly
be at odds or will they

be able to work together

for the benefit of all?

Emerging trends in the auto manufacturer and auto
insurer industries are having a profound and dis-
ruptive effect on both. For both automakers and
original equipment manufacturers (OEMs), new
technology trends — such as back-up cameras
and self-parking options — autonomous vehicles,
car-sharing and vehicle connectivity are chang-

16 Canadian Underwriter December 2016
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ing the way people drive. In doing so, this is
collectively transforming the entre property and
casualty insurance industry.

Once permitted by regulators, technology dis-
ruptions such as these could lead to new prod-
ucts that create significant value for insurers and
their customers.

The auto insurance industry side is evolving
even faster. Financial and insurer-based tech-
nologies are reducing the barriers to entry and
creating new, non-traditional insurers with dis-
ruptive business models.

These new approaches include digital insurers
who are competing with the traditional brick-
and-mortar establishments by selling direct to
clients, without brokers or agents, and allowing
individuals to buy insurance, for example, by day
or by kilometre driven.

Consider, for example, how Uber's use of tech-
nology through apps lowered the barriers to
entry and disrupted the taxi and ride-sharing in-
dustries. Through technology, the company was
able to provide a taxi service, but at a lower cost.

The approach allowed for major process and
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cost optimizations through digital
smartphone-based technology and sys-
tem integration. Uber used technology
to pull through the demand, and en-
abled a service that was then demanded
by consumers.

Although regulatory requirements were
initially ignored, there have since been
changes to rules at some provincial and
municipal levels to help ensure appro-
priate insurance is in place, while also
heeding customer demand.

Still, today, this type of business model
is trending in p&c insurance with new
competitors arriving on the scene and
offering insurance based on entirely
new business models using technology
and analytics. The information gleaned
from new data sources can provide
insurers insight beyond just driving
behaviour, helping them to better un-
derstand who their customers are and
offering the possibility of expanding to
lifestyle insurance services based on the
digital information collected.

These expanded offerings, for exam-
ple, might include home, health and
even pet insurance.

Not only are these new insurers pro-
viding insurance options for consum-
ers, they are scoring and pricing risks
differently. This revolves around bas-
ing criteria on a broader set of factors,
such as including lifestyle and vehicle
health — collected via vehicle enablers
and data exchange — rather than solely
on traditional factors such as how far a
vehicle is driven, vehicle make or, even,
driver behaviour.

These changes are fuelling increasing
consumer expectations in terms of what
capabilities they expect from cars, in-
cluding how they want to experience and
pay for auto insurance.

Regulators, a group generally recog-
nized as lagging when it comes to tech-
nology, have been forced to rethink how
to regulate and adapt to consumer de-
mand. In Canada regulators have been
receptive to technologies that create value
for the consumer, such as usage-based
insurance and similar programs that are
voluntary for the customer.

Furthermore, as cars become more

18 Canadian Underwriter December 2016

December 2016 - Canadian Underwriter

connected by the automakers, there is
an opportunity for insurers to extract
valuable data and information from
vehicles. Once a driver opts into a con-
nected program, all the information
extracted can be used by the insurer.

The information most sought after
today includes driving patterns and
driving behaviour.

However, access to the data and the de-
sire of the automaker to control the flow
may create a new battleground between
OEM:s and insurers. OEM motivation to
control the data is not only driven by
legitimate needs to protect access to
the vehicle for safety reasons, but a de-
sire to monetize the data itself wherever
possible.

Well-informed and
market-facing insurers
realize that, if they wait

too long, they will be forced
to react to trends they

had no hand in developing
and that are unlikely to

be to their advantage.

This likely is because automakers
want a mechanism to replace the OEM
subscription model — which includes
embedded telematics paid for on a
monthly basis by vehicle owners — to
monetize revenue from these new sourc-
es. Monetizing driving and vehicle data
gives OEMs a revenue stream that the
subscription model never did.

‘What does this mean? This signifies a
likely collision between these two indus-
tries. The convergence of these trends
will disrupt the way insurers both think
of and provide insurance.

But is it necessary that one of these
behemoth industries must win while
the other loses?

Not necessarily.

It is possible for these industries to
be brought together on an equal foot-
ing, with value creation and benefits for
both. Insurers need to seek and become

https://www.canadianunderwriter.ca/digital-archive/december-2016/

equipped with the technology and
enabled with new business models. Do-
ing so, perhaps through partnerships,
will allow them to take advantage of the
trends and create a set of “standards”
for how the industry will do business
in the future.

By seizing that opportunity now; insur-
ers may be able to get ahead of connect-
ed car trends and be in a better position
to identify how the two industries can
work together and mutually benefit.

The goal for the insurance industry
must be to develop approaches, uses and
technologies that can drive the industry
— before OEMs reach critical mass. It
is believed connectivity will help reach
this critical mass in the next 10 to 15 years.

Beginning now, the insurance indus-
try can start creating a de facto standard
and business practice that can serve as a
model for this market as it grows.

Well-informed and market-facing
insurers realize that, if they wait too long,
they will be forced to react to trends they
had no hand in developing and that are
unlikely to be to their advantage.

For an insurer, being proactive means
doing the following:

* collect data from all vehicles through
acceleration of vehicle connectivity
using an assortment of after-market
and in-vehicle technology data col-
lection options;

* leverage available technology and
business models that allow for begin-
ning to collect data on a cost basis,
identical to the future OEM model;

* determine the value of the data today,
its format and its frequency before be-
ing told by others how the data will
be distributed; and

* form strategic alliances and partner
with OEMs to collect data from cars
that are connected, perhaps providing
OEMs a revenue stream today that
creates goodwill in the early stages of
this transition.

Recognizing the value of assistance
and technology partnership may fur-
ther enable both insurers and OEMs to
thrive in new ways with mutually ben-
eficial solutions in the transformative
digital age. =
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Protective Cover

The role of capital markets
in alternative risk transfer
within the property and
casualty insurance industry
is not new. However,

the development of
sophisticated financial
instruments continues to
expand, with resilience
bonds being the latest
arrival in the catastrophic
risk market.

The resilience bond — which first arrived on the
public stage toward the end of last year — is the
latest financial instrument in the property and
casualty insurance industry’s arsenal of alterna-
tive risk transfer (ART) mechanisms.

While no issue of resilience bonds has been
made as yet, the conceptual structure of this new

20 Canadian Underwriter December 2016
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ART tool drew attention last December when
global reinsurer Swiss Re — in conjunction with
risk modelling company RMS, Goldman Sachs
and the Rockefeller Foundation — produced the
prototype of a resilience bond.

Resilience bonds seek to provide insurance
benefits from infrastructure improvements and
monetize the physical and financial risk reduc-
tions associated with investments in resilience
systems, noted a joint statement at the time.

“We are confident that well-structured risk trans-
fer mechanisms can both help communities recov-
er more quickly from severe shocks and make
them more resilient ahead of potential disas-
ters,” commented Judith Rodin, president of the
Rockefeller Foundation.

Alex Kaplan, senior client manager for Swiss
Re Global Partnerships, says he is hopeful for
the future of resilience bonds. With the current
abundance of global investment capital in search
of new opportunities, coupled with the fact
many cities are cash-strapped with regard to al-
locating funds for infrastructure risk mitigation,
the concept of a resilience bond seems ideal for

lllustration by Joe Weissmann
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all parties, Kaplan suggests.

The prime client/sponsor market for
resilience bonds would be cities, mostly
because of the underlying infrastructure
project on which the bond is based being
localized. The idea is to transfer the in-
frastructure project cost from taxpayers
to the private sector (investors), Kaplan
points out.

The complexity and multiple com-
ponents associated with the issue of
a resilience bond requires bringing a
number of parties to the table, some-
thing that has hindered the actual issue
of this form of bond to date, he sug-
gests. Resilience bonds in concept “are
still very much at a conversational stage;
there is still a fair amount of work to do.
But, a lot of people believe in the vision
of this [resilience bonds],” Kaplan adds.

Asha Attoh-Okine, an associate di-
rector at credit rating agency A.M. Best
Company, Inc., says he believes climate
change and increasingly severe weather
patterns necessitate the development of
a cost-effective insurance solution that
provides financial safety guards for both
insurers and insureds. Should resilience
bonds come to fruition, Attoh-Okine
foresees this form of insurance and cap-
ital market mechanism as very viable.

“However, the risk modelling aspect
is key to the structure of a resilience
bond — it has to be measurable,” he says.

PURE VERSUS HYBRID

In a nutshell, the “pure” version of a
resilience bond is similar to the issue
of standard government or corporate
bonds, with the objective being to raise
working capital.

Resilience bonds, however, are, in the-
ory, structured to raise capital for specif-
ic infrastructure risk mitigation projects.
As a result, the target sponsor (the entity
under which the bond is issued) market is
mainly cities and, possibly, other state/
province bodies.

To be financially viable, the structur-
ing of a resilience bond would likely in-
volve a minimum capital issue in excess
of US$30 million to US$40 million,
which limits the number of possible spon-
sors, observes Greg Lowe, global head of
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To be financially viable, the
structuring of a resilience
bond would likely involve

a minimum capital issue

in excess of US$30 million
to US$40 million, which
limits the number of
possible sponsors.

resilience and sustainability at Aon plc.

As an insurance financial instrument,
a resilience bond is more likely to take
the hybrid form of a capital bond com-
bined with the more traditional structure
of a Cat bond, Lowe explains.

In this respect, the resilience bond is-
sued would involve the sponsor paying
the bond issuer — the (re)insurance
company — a premium less than the
normal price based on the reduced risk
associated with the infrastructure risk
mitigation project. As protection against
an unforeseen loss arises, the sponsor
would also receive a contingent pay-
ment based on specific triggers being
activated, Lowe notes.

Presumably, the main benefit for

https://www.canadianunderwriter.ca/digital-archive/december-2016/

sponsors with regard to resilience bonds
is what is referred to as the “resilience
rebate,” which is the margin saving on
the insurance premium as a result of the
risk mitigation project. For instance, if
the standard insurance premium with-
out the risk mitigation component
amounted to $100, but then dropped
to $90 as a result of the resilience bond
issue, the sponsor would have achieved
a premium rebate/deduction of 9%.

Ben Brookes, vice president of capital
markets at RMS, says many of the con-
cepts associated with a Cat bond and a
resilience bond are similar.

“A Cat bond provides collateralized
protection against catastrophic events,
and are triggered by their occurrence,”
Brookes explains, while "a resilience
bond introduces another concept — the
planned reduction of risk over time
through some sort of mitigation scheme,
the benefits of which can be quantified
and priced into the structure, resulting
in a resilience rebate which can be put
towards the cost of mitigation.”

As such, in terms of its structure, a
resilience bond conforms to the prem-
ise of “parametric insurance coverage,”
where a loss payout is based not on the
actual value of a loss incurred, but on
specific trigger(s) with the payout to
the “insured” made by the bond inves-
tors via the issuer.

As the payout resulting from a ca-
tastrophe is not based on actual loss
incurred, but, rather, a pre-set amount
based on the bond’s triggers, the settle-
ment is far more rapid than traditional
insurance coverage, Lowe reports.

Parametric insurance products fall
under insurance-linked securities (ILS),
which serve as a form of ART involving
private sector financial investors. Since a
claim payment depends on parametric
triggers being activated, which can be
easily determined, rather than an actual
loss, which would have to be quanti-
fied, claims can be processed far more
rapidly.

Typical Cat-related parametric trig-
gers range from, say, hurricane wind
speed to hurricane central minimum
pressure, temperature, rainfall total and
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the geographical location of a storm,
among others.

A Brookings Institute paper highlights
the added value of resilience bonds over
traditional insurance. “The idea is to
link insurance coverage that public en-
tities can already purchase — such as
Cat bonds — with capital investments
in resilience infrastructure systems,” it
notes. “This connection between insur-
ance and infrastructure is important
because just as life insurance doesn't
actually make you physically healthier,
Cat bonds do not reduce physical risks
and only pay out when disasters strike.”

COMPLEXITIES

Subject to the complexities associated
with the concept of a resilience bond,
there are significant questions remain-
ing unanswered in determining whether
or not this “new kid on the block” is
eventually going to find its place in
the ART Cat market. Probably the big-
gest challenge is how to quantify the
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physical risk associated with a resilience
bond in relation to its financial risk,
Lowe points out.

The challenges associated with the
resilience bond concept are significant,

he suggests, the most obvious being
whether or not cities would be able to
afford the funding of infrastructure risk
mitigation projects based on the pre-
mium rebate achieved.

For issuers and investors, there are
questions on the table, Lowe says. How
is the collateral component of the bond
paid back? How would one structure
the trigger layers? How long does it take
to implement infrastructure projects?

“If you can make this [resilience
bonds] work, it would be like hitting
several birds with one stone,” he says.

Oliver Horbelt, head of Capital Part-
ners Americas at Munich Re, notes that,
similar to Cat bonds and infrastructure
financing projects, the design of a re-
silience bond has to be highly tailored.

However, Horbelt comments, the basic
building blocks would have to involve
risk transfer, rebates tied to risk reduc-
tion measures and a final design that
considers the specific needs and circum-
stances of the affected community.
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UPTAKE?
Horbelt says he believes that, should a
resilience bond issue make it to market,
this financial instrument will likely gar-
ner significant interest. Munich Re has
already underwritten parametric insur-
ance policies to fund rapid repair initia-
tives for a large city in the United States
to protect against the economic disrup-
tion of a large earthquake, he reports.

“Although no [resilience| bonds have
been placed as yet, conceptual discus-
sions about preparing for large-loss events,
by means of investment in infrastructure
as well as pre-financing mechanisms
such as insurance, are well-advanced,”
Horbelt reports.

Attoh-Okine is optimistic the resil-
ience bond will make it onto the stage.

He is equally optimistic that demand for
these risk mitigation financial instruments
may expand from the public sector to
embrace the private sector, particularly
with regard to certain industries that are
dependent on significant infrastructure
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investment, such as energy companies.
Brookes’s view is that there is already
significant interest in the concept of re-
silience bonds from both the public and
private sectors. He cites, for example, the

Metropolitan Transportation Authority
Cat bond that is triggered by storm surge
measurements in the New York City area.

Adopting a more conservative stance,
Kaplan says the introduction of Cat bonds
took some time before the instruments
became accepted by insureds and the
investment markets. “I expect the same
will apply to resilience bonds,” he adds.

Stll, Kaplan is hopeful of a growing
awareness within both the public and pri-
vate sectors for the need to address Cat risk
reduction through resilience investment.

There is definitely discussion in the
private sector regarding the application
of Cat bonds, Lowe says, so it is not an
inconceivable leap to expect similar
interest in resilience bonds once these
instruments have gained acceptance in
the public sector. However, he suggests,
most corporations/enterprises with large
infrastructure overhead are more likely
to tap into traditional insurance cover-
ages and/or issue their own corporate
bonds for project financing. =
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With the size of today’s container ships, damage from a fire on a
single container could result in a loss of millions of dollars. And
cargo that is susceptible to spontaneous combustion, especially
when not properly declared, can be especially risky.

Gre
Meckbach

Associate Editor

Fires originating from containers within cargo
ships are rare, but when they do happen, they can
cost insurers tens of millions of dollars, marine
insurance experts caution. Since hazardous or
dangerous goods are a common cause of fires
that do take place, there is a movement afoot to
ensure shippers follow the Internationad Maritime
Dangerous Goods Code.

“Container fires on board vessels happen very
rarely,” notes Ruan Desouza, British Columbia-
based branch manager for ClaimsPro, a unit of
SCM Insurance Services Inc. However, “fires on
board general cargo and bulk cargo ships are
slightly more frequent,” Desouza continues.

The extent of damage from a fire within a
container on a container ship, at sea, “really de-
pends on the commodity being subjected to the
fire, the reach of the fire, and most importantly,
if the salvors are able to reach the ship and able
to contain the fire,” explains Isabelle Therrien,
vice president at Lloyd’s managing general agent
Falvey Cargo Underwriting.

“If it happens at a shipyard, where the ship is
in dry dock and maintenance or repair work is
being conducted, it is obviously easier to contain a
fire than if the vessel is the middle of the ocean, as
more firefighting equipment is readily available,”
says Therrien, who is also president of the Cana-
dian Board of Marine Underwriters (CBMU).

Two fires over the past year “have fuelled con-

24 Canadian Underwriter December 2016

https://www.canadianunderwriter.ca/digital-archive/december-2016/

cerns” from the International Union of Marine
Insurance (IUMI). One fire was aboard NNCI
Arauco this past September in Hamburg, Germany;
four months earlier, a fire was caused by welding
operations on the Maersk Karachi, notes a recent
statement from IUML

“At sea, below-deck fires cannot be fought with
water and so (carbon dioxide, CO,) is used in-
stead to displace the oxygen and extinguish the
fire,” Uwe-Peter Schieder, vice chairman of TUMI’s
loss prevention committee, says in the statement.
“However, if the fire is burning within a con-
tainer, the box will protect it from the co, and
so this method of firefighting is rarely successful.”

Using CO, to contain a fire “is only good if
there is a contained space,” and that is normally
below the deck, suggests Mike Wills, president of
Eagle Underwriting Group Inc. and past CBMU
president. “Anything above that would usually
be fought by water.”

Below deck, firefighting crews “have some add-
ed trouble in getting to the cargo,” Wills reports.
“You may need to dump a number of containers
overboard to get to the container that’s on fire
before it spreads,” he advises.

“Typically, hazardous material exacerbates the
problem, but usually the requirement is for them
to be shipped on deck,” he explain.

One container ship fire occurred in August 2015
on the Caroline Maersk, a Danish ship built in 2000.
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The firefighting equipment on board
included tools that allowed fire crews to
breach the containers, notes a report this
past April from the Danish Maritime Ac-
cident Investigation Board. That equip-
ment included, among other things, one
spear for water, two spears for CO,, one
hammer and one cup drill.

“The contents of the container in
which the fire originated were identified
as charcoal for water pipes,” the board
reports. “An independent, third-party
investigation indicated that self-heating
of the charcoal tablets was most likely
the direct cause of the fire.”

In its report, the board points out that
charcoal can react with oxygen in the
air to produce heat, and if the heat is
retained, the product can become hot
enough to ignite.

Carbon pellets were the source of an-
other container ship fire in 2001 off the
coast of Nova Scotia. The Transportation
Safety Board of Canada reports that on
March 22, a fire broke out in a container
on the Japanese cargo ship Kitano, which
was en route from New York to Halifax.

One of the containers had activated car-
bon pellets, which are used for, among
other things, desulphurization of gases
and removal of acidic contaminants, the
TSB investigation report states.

Although the vessel suffered only
some superficial damage to the coating
on the hatch cover in the way of the
containers, containers had to be removed.
“All but one suffered varying degrees of
fire, smoke and water damage,” the re-
port points out.

A container with 14 115-kilogram
drums and 288 44-kilogram open mesh
bags of activated carbon pellets impreg-
nated with potassium hydroxide (caustic
potash) was jettisoned, but TSB notes
that the source of ignition could not be
determined.

Measuring 288 metres long, the TSB
reports the Kitano had a cargo capacity of
3,618 TEUs (20-foot equivalent units).

But some ships today have a capacity
of almost 20,000 TEUs, Therrien says.

“Because there are so many contain-
ers on board, it could be anywhere from
damage to one container, which could
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have $1 million worth of cargo, to sig-
nificant damage of tens of millions, or
$100 million worth of damage to the
cargo and the ship,” Wills says. “Because
the vessels are so big, there could be
pretty catastrophic damage to the ship,”
he notes.

“As we get bigger ships, we will get
larger losses,” Wills says. “The potential
of fire at sea is one of the most terrify-
ing things that can happen on board.”

‘With ships of 18,000 or more TEUs,
there could be many fire-related costs,
he points out. “You could have damage
to surrounding cargo. You could have
damage to the ship. You could also have
general salvage costs and salvage costs
to protect the vessel or to put the fire
out or to throw containers overboard to
prevent the spread,” Wills reports.

“As we get higger ships,
we will get larger
losses,” Wills says.
“The potential of fire at
sea is one of the most
terrifying things that can
happen on hoard.”

Desouza says that vessels normally
carry protection and indemnity (P&I)
insurance, as well as cargo insurance.
P&l would normally respond to a fire
caused by a collision or on-board weld-
ing, while cargo insurance would nor-
mally respond to a fire “caused by the
cargo spontaneously heating due to its
inherent properties,” he explains.

“A fire on a container ship will defi-
nitely hit the marine insurance side of
things, whether it is on the cargo side
because there is cargo that is going to
be damaged, the vessel owner side be-
cause the hull will be damaged or the
P&l side for any harm the fire might
have caused to the crew;” Therrien says.
“There are all sorts of different insur-
ance implications to a fire at sea.”

There is a “potential gap” if hazard-
ous cargo catches fire “and there could
be potential liability to the shipper for

https://www.canadianunderwriter.ca/digital-archive/december-2016/

not declaring hazardous cargo,” Wills
cautions. “I have never seen it happen,
but there is a potential exposure for the
cargo owner if they don't declare the
cargo as being hazardous,” he notes.

Other than that, though, “your cargo
policy or your ship policy would cover
pretty much any loss that’s out there.”

The issue with container fires, “more
often than not,” is with dangerous or
hazardous cargo, Desouza suggests.

“If the cargo is not properly packed
or if non-compatible cargoes are stored
in the same container, they can react
during transit if the packages move
about and spill over during rough seas,”
he goes on to say.

As an example, if dangerous cargo that
is susceptible to self-heating or spon-
taneous combustion is stowed close to
the engine room, bulkhead or on deck
during the summer when it is hot and
the sun is shining, “the temperature inside
the container can get upward of 40 de-
grees (Celsius) and that source of heat
could cause the cargo to react,” Therrien
points out.

“The real wild card is, how are ship-
pers declaring the cargo?” she notes. “A
lot of times, you will see fires at sea
because of misdeclared cargo.”

Freight forwarders and consolidation
warehouses are often “not fully aware of
the nature of the cargoes” inside con-
tainers, Desouza says. The International
Maritime Dangerous Goods (IMDG) codes
include classifications for hazardous
cargoes — such as explosives, toxic or
corrosive — and “require that the pack-
ages are properly labelled according to
their dangerous goods class/type,” he
reports. “Proper packaging, labelling of
the cargo and adequate securing are key
to ensure safe carriage.”

Modern vessels “have better fire sup-
pression systems and arrangements, but
that can only do so much if the cargo is
not declared properly,” Therrien warns.

“There is certainly a movement in
the industry to ensure that all of the
cargo is declared properly. It will hap-
pen at times that it is misdeclared and
not shipped according to IMDG codes,”
she adds. =
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Tec]mologw is today’s shiny new thingin the property and \%

casualty insurance lﬂ(]llSIl'\ Unlike many passing fancies,
though, technology offers great promise for enhancing
efficiencies, identifvingrisks and cutting costs. Still,
insurers need to guard against becoming distracted o ]
and straying from what needs to be their ultimate focus:
1MPproving customer experience.
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Clearly. property and casualty insurance
is about a whole lot more than technology. But the preoccupation with all things
technology — relating to everything from customer demands to distribution,
product offerings and more — has become a focus. The trick is to ensure that
emphasis does not blur the final picture.

In fact, many primary insurers would surely suggest long-term competitiveness
(perhaps even survival) may very well depend on the agility, adaptability and
responsiveness of carriers.

That technology is driving change is hardly news; the accelerating pace at which
change is unfolding and expectations developing may be. Failure to quickly adapt
is sure to be a recipe for disappointment.

With ever-increasing demands by customers — clients who measure service
by all companies that provide goods and services, not just insurers — insurance
companies in Canada must view change as an opportunity. They must also recognize
the importance of being nimble, understanding when changes can be pursued on
their own or when forming partnerships is the more sensible and efficient tack.

Systems need to be in place, openness to change must be fully activated and
ability to adjust underwriting, pricing and claims functions in step with client and
customer demands must be available.

But amidst all this change, insurers who allow “efficiencies” to trump customer
experience do so at their own peril. Client experience on par with services outside
the insurance industry, no doubt, will become table stakes to ensure retention and
foster lasting relationships.

Leveraging technology, transitioning from legacy systems, attracting high-
performing talent, recognizing the importance of underwriting discipline,
educating policyholders on natural catastrophe threats, communicating value
proposition, incorporating data-based models for selection and pricing, learning
from disasters and finding the right partners — these are all issues that need to be
on Canada’s p&c radar in the coming year.

Canadian Underwriter asked senior executives at primary insurance companies what
they see as the key trends affecting the Canadian p&c market in 2017? Here is what
they had to say, presented in alphabetical order by last name.

December 2016 Canadian Underwriter 27

https://www.canadianunderwriter.ca/digital-archive/december-2016/ 27/64



11/26/21, 11:54 AM December 2016 - Canadian Underwriter

WE BELIEVE ACTIONS SPEAK LOUDER
THAN WORDS. OUR CUSTOMERS AGREE.

Our knowledgeable and caring claims professionals are some of the best in the business, consistently
earning kudos from 9 out of 10 customers in post-claim surveys for the past decade.

Don't just take our word for it. See what our customers have to say.

economical.com/stories

economical

PROPERTY | AUTO | BUSINESS INSURANCE®

Jmm—l |||suranu Cururarw e ‘201C Em omic all } i
and logos are the property of Economical Mutual Insurance C om;mn,ﬂ ]nd for its subsidiaries and/or aﬁlllaw> and are registered and/or us —LI in Lun ada. f-’«\l ther intellect
property of their respective owners

https://www.canadianunderwriter.ca/digital-archive/december-2016/




11/26/21, 11:54 AM

Jean-Francois Blais
President

Intact Insurance

By 2020, 6 billion people will have a
smartphone. More than two-thirds of
the world’s population will be active
mobile users and have a smartphone
or supercomputer in their pockets.
Millennials will make up half of the
workforce and much of discretionary
demand in the global economy.

This presents insurers with unique
opportunities to do things differently for
customers — by leveraging technology,
telematics and big data to revolutionize
underwriting, pricing and claims.

Today's digital reality allows com-
panies to move quickly in response to
changing consumer needs. While tech-
nology will continue to accelerate and
enable the wave of change, as well as
alter and drive the Canadian property
and casualty landscape, the human
element must not be overlooked — it
is equally critical in transforming how
insurers and brokers connect with cus-
tomers and deliver an outstanding cus-
tomer experience.

Insurance is, after all, about people,
and it is a business built on trust and
expertise. There are many opportunities
for insurers and brokers to collaborate,
especially on the digital front, to achieve
synergy and cost-efficiency.

Broker support will continue to be
fundamental in connecting customers
with product offerings, building re-
lationships, helping customers break
down the complexity of insurance, and
providing customers with trusted and
professional advice on products that best
suit their evolving needs.

The digital transformation, while cru-
cial to delivering great and on-demand
service, will be inadequate to create a
superior customer experience without
the human touch — the reassurance
that someone is there for the customer
when he needs it most, in good times
and bad.

Ultimately, the winners in the digital
age will be those who are able to lever-
age technology to enhance the customer
touch points, listen to customers, under-
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“The Web does not
do complex well,”
argues The Guarantee’s
Alister Campbell.
“Homans remain
the best processors of
complexityand the
best solution-finders.
having the abilicy as they
do to think outside the
black box. Trust is best
engendered through
homan interaction.”

stand their needs, make it easy for them
and go beyond their expectations to
deliver an outstanding customer expe-
rience that is second to none.

Alister Campbell
President & Chief Executive Officer

The Guarantee

Disruption. Change.

Alarm bells are ringing everywhere
insurers meet as an industry. Experts
warn of impending this and that, and,
apparently, Canada’s insurance industry
is at dire risk.
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Of course, the experts may prove
to be right. But to some at least, the
environment that insurers face as an
industry presents more opportunity
than threat.

In a world of rapid change, more
consumers and businesses will seek risk
transfer solutions. More. .. not fewer.

In a world of rapidly evolving risk,
more consumers and businesses will
seek providers ready to support their
increasing risk transfer needs. That means
more prospects with increasing demand,
not the opposite.

And in a world of heightened com-
plexity, more consumers and businesses
will seek advice from trusted interme-
diaries. Again, that means more prospects
with more needs.

It is also important to remember that
the Web does not do complex well, and
some argue is becoming less trustworthy
all the tme. Humans remain the best
processors of complexity and the best
solution-finders, having the ability as
they do to think outside the black box.
Trust is best engendered through hu-
man interaction.

This is not to say that in order to
win, the industry will not need to have
a winning digital strategy. It is a given.

But at least in specialized risk transfer
categories, the winning strategy will need
to enable expert human underwriters
to collaborate closely and effectively
with expert brokers.

And while prospects and customers
will welcome the efficiencies of digital
transactions, those transactions will be
predicated upon a relationship that will
often have people at the initiaton of
that relationship and at many key touch
points along the way.

Opportunity knocks.

Denis Dubois

President & Chief Operating Officer
Desjardins General Insurance Group

|

Canada's property and casualty insurance
market has seen more change in the
past two years than in the previous 20.
From telematics to quick-quoters,
Airbnb and Uber, technology is trans-

December 2016 Canadian Underwriter 29

29/64



Providing Security,
Strength and
Innovative Solutions
to the Canadian
market for 35 Years

https://www.canadianunderwriter.ca/digital-archive/december-2016/

December 2016 - Canadian Underwriter

At TransRe, a mix of innovative programs, proven
expertise and considerable capacity, on a foundation
of financial strength, has created a new standard

for reinsurance.

As we celebrate the 35th Anniversary of our Canadian
operation, we thank you for your confidence.

With our international network of offices, we are
committed to being a long-term partner in meeting
your reinsurance needs.

& TransRe

We value risk.

For more information on TransRe, please give us a call at 416-649-5300
95 Wellington Street West, Suite 1110, Toronto, Ontario M5J 2N7

Visit our website at: www.transre.com

S&P rating A+ A.M. Best Rating: A+

30/64



11/26/21, 11:54 AM

forming every aspect of the business.
With the exploding growth of the
sharing economy, and with automated
cars and the Internet of Things (IoT)
on the horizon, the pace of change will
only increase.

Perhaps the biggest impact of technol-
ogy is how it has enabled a revolution in
customer experience, as virtually every con-
sumer industry now provides services that
are quick, simple and hassle-free, but just
as rich in terms of features and advice.

The challenge for insurers is to meet
these changing customer expectations
while managing the difficult transition
from legacy systems to a searnless omni-
channel model that includes digital and
mobile options, as well as phone and
in-person service and advice.

That being said, Canada’s insurers
have come a long way in a short time.
Many companies are now using innova-
tive digital technologies, analytics and
available data to simplify and improve
every aspect of the business, from mar-
keting and sales to pricing, underwriting
and claims management.

This trend will accelerate in 2017
as insurers continue to partner with
“InsurTech” companies, targeting spe-
cific opportunities in various areas of
the business. The cumulative effect of
all these innovations will reshape how
insurers meet the insurance needs of
their customers.

Longer term, it is clear business mod-
els will evolve to focus more on building
deep and lasting customer relationships.
These will be based on value-added
advice and a sophisticated and proactive
approach to loss prevention using sensor
technologies and more interactive and
personalized communications.

It is also clear insurers need to buckle
up for the onslaught of even more radi-
cal and rapid change heading their way.

John Hennessy

President & Chief Operating Officer
CNA Canada

-

Over the last few years, the property and ca-
sualty industry has dearly elevated the stan-
dard of the commercial insurance offering
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Evolving business
models “will be based
on value-added advice

and a sophisticated and
proactive approach to
loss prevention using
sensor technologies
and more interactive
and personalized
communications.”
Denis Dubois of
Desjardins General
Insurance Group
points out.

With 2017 on the horizon, the com-
petitive Canadian landscape continues
to sharpen as carriers and brokers focus
on innovation of both product and pro-
cesses, while concurrently lowering the
cost of doing business.

This dynamic environment has created,
and will continue to create, more value
for customers. However, the advances in
the industry in the last few years have
come at a cost — like never before, car-
riers and brokers are witnessing greater
pressure on colleagues, particularly
those doing the heavy lifting at the vari-
ous points of sale and service.

In addition, a significant challenge
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has emerged and it needs to be ad-
dressed by all participants. In order to
fuel innovation and growth, carriers
and brokers require more and deeper
talent at every position.

This need is exacerbated by a gap
that exists between a mature and skilled
workforce, and the emerging talent of
the Millennial generation.

The p&c marketplace demands more
effective training for those new to the
industry and for existing staff. Those
in the industry must also create and
advance a culture with the fabric and
elasticity to retain and develop a high-
performing, ambitious workforce.

As the baby boomer generation retires
at an increasing rate, successfully recruit-
ing new talent has become, and will con-
tinue to be, a critical element of success.
This serious challenge requires focus
and investment throughout the industry.
No position is exempt from this threat.

Product and processes will continue
to develop and distribution relation-
ships are always table stakes to success.
However, it will be the ability to attract
and retain high-performing talent that
will separate the successful companies
from the vanquished.

Simply put, commercial insurance is
a skill-based game and the best talent
usually wins.

Ulrich Kadow

Chief Agent of Canada
Allianz Global Corporate &
Specialty Americas

There continues to be pressure on in-
surance rates in the Canadian property
and casualty market and this is expected
to continue into 2017, although possi-
bly in a moderated fashion.

The emergence of IT technology, in
particular in the small commercial space,
is also putting pressure on prices. Both
of these factors will result in revenue
and cost pressures for insurance com-
panies and brokers.

On the claims side, there has been
increased activity on natural catastro-
phes and this risk will continue to be
on the rise in the coming year.
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There has also been increased claims
activity on the cyber front, driven by
data breaches and hacking becoming
more prevalent.

Opportunities exist where companies
are facing new potential exposures or
are growing due to market changes.
Some examples of this trend include
the cyber and drone insurance markets;
globalization effects, which increase the
demand for international insurance solu-
tions; mergers and acquisitions activity,
which requires representation and war-
Tanty coverage; and increased exports as a
result of the low Canadian dollar, which
may lead to growth in some industries.

The Canadian pé&c insurance indus-
try is responding with investment and
innovation in growth areas and market
opportunities, including cyber and drone
insurance coverage.

As a whole, companies are improv-
ing in terms of providing a lean, cost-
efficient and customer-centric approach
towards product delivery. Those insur-
ance carriers who exhibit underwriting
excellence, proper risk selection and
portfolio management will benefit the
most in this market environment.

Patrick Lundy

President & Chief Executive Officer

Zurich Canada
Every year in early January, the Economic
Club of Canada hosts its outlook breakfast
in Toronto featuring the chief econo-
mists of the big banks discussing their
projections on what they see for the
year ahead. It seems certain that this
group of analysts will once again point
out that the Canadian economy is grow-
ing very slowly and no one should be
locking for a dramatic uptick in 2017.

For the commercial insurance indus-
try, this means the overall opportunity
pool of insurable risk in the country re-
mains challenged in some of the econ-
omy's slower-growing sectors and will
be defined by fierce competition.
Carriers may look to “double down"

and re-deploy their capital in other areas
of the economy where growth is more
promising.
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“Carriers need to be

evolving faster than
ever before to keepup
with changing customer
demands and compete
with new players and
business models that
have entered the
commercial insurance
space,” Patrick Lundy
of Zarich Canada
maintains. “They
need to leverage the
latest technological
innovations to
re-invent how they
transact business with
their customers.”

One potential consequence of this is
that some carriers may choose to insure
risk in industries where they believe there
is growth opportunity, but where they
may not have a track record of expertise.
In this climate, brokers and customers
need to be mindful of working with
companies that can demonstrate they
understand the risks and issues faced
by a given industry and how to help
manage those risks effectively.
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At the same time, the value of a steady,
long-term approach to industry segments
does not mean that insurance compa-
nies can afford to stand still.

Carriers need to be evolving faster
than ever before to keep up with chang-
ing customer demands and compete
with new players and business models
that have entered the commercial insur-
ance space.

They need to leverage the latest tech-
nological innovations to re-invent how
they transact business with their cus-
tomers and be continuously updating
their suite of products and services.

Successful insurers will need to use
data to connect with their customers in
a much deeper way. That means using
data to not only make better underwrit-
ing decisions, but also to educate brokers
and customers about risk and how to
better manage it.

Insurance companies will need to con-
tinue capitalizing on innovations such as
robotics and artificial intelligence to bring
new products and solutions to market
much faster than in the past, before those
innovations are replicated by competitors.

Ellen Moore
President & Chief Executive Officer
Chubb Insurance Company of Canada

Canada remains a highly competitive and
challenging insurance environment.

The property and casualty industry
faces a number of hurdles as it enters
2017. The protracted soft commercial
market has placed margins under pres-
sure after multiple years of low invest-
ment yields, rising operating costs and
loss development trends.

With significant excess global capital,
the Canadian market continues to be
very attractive for new entrants and
insurer consolidation.

The impact of climate change and the
threat of natural disasters must remain
one of the industry’s greatest concerns
and areas of focus.

Insurers demonstrated their true pur-
pose and sense of community by respond-
ing with urgency and compassion to
the devastating Fort McMurray Wildfire.
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Regulation at the federal and provincial
levels continues to increase. Companies
with significant exposure to the Ontario
auto insurance market have seen results
deteriorate as the government walks a
political tightrope to get consumers the
best balance between coverage and pre-
mium charged. Reform of the Ontario
auto insurance market continues to be a
work in progress.

To meet these challenges, insurers need
to remain focused on underwriting dis-
cipline and profitable growth. Product
development, introducing new offerings
and reinvigorating others is also expect-
ed to be a key part of future success.

Sean Murphy

President
Lloyd’s Canada

Ce

‘While many are still feeling the im-
pacts of the Fort McMurray wildfires in
Alberta, it seems fitting to think about
how natural catastrophes will influence
a disproportionate amount of Canadian
property and casualty insurance losses
going forward.

Some, including President-elect Donald
Trump, debate the effects of climate change,
but there is no denying the changes
in weather patterns seen both in the
Canadian market and around the world.

Whether rain, flood or tornado, the
increased frequency and severity of natu-
ral disasters is going to present ever-
more challenges to local economies.

Governments can control environ-
mental policy and infrastructure spend
to help mitigate the potential damages,
but it will be up to insurance com-
panies to take a more active role in
educating policyholders regarding the
increased frequency and severity of
these disasters.

Governments would do well to reach
out to the insurance industry and its
various associations for their input on
how to improve the robustness of city
resilience in light of work and capital
it has expended for years to help com-
munities get back on their feet.

But natural disasters are not the only
concern for the Canadian p&c market.
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Theincreased frequency
and severity of nataral
disasters will “present
ever-more challenges

to local economies.”™
says Sean Murphy
of Lloyd’s Canada.
“Governments can
control environmental
policy and infrastructare
spend to help mitigate
the potential damages,
butit willbeupto
Insurance companies
to take a moreactive
role in educating
policyholders.”

Man-made risks are a growing threat
that cannot be ignored.

Cyber attacks have become so preva-
lent that most companies no longer
wonder if they will get attacked, but
rather when. Terrorism was once viewed
as a threat for major cities, but lone
wolves have proved impartial, thus giv-
ing the risk no geographic limits.

There is more to be done to mitigate
the losses from cyber attacks and terror
threats. The public and private sectors
will need to work closely to develop
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measures to help mitigate such risks.

Natural catastrophes and man-made
risks are rather visible; however, there
are numerous risks that have not yet
entered insurers’ line of sight.

Autonomous vehicles, for example,
are around the corner, but there is a litany
of issues that insurers have not thought
of yet, and the Canadian market will,
no doubt, stand ready to address those
challenges head on.

TOM REIKMAN
Senior Vice President &
Chief Operating Officer
Economical Insurance

\O|

Auto results are problematic in many
parts of the country as the industry grap-
ples with high claims ratios. Industry
data for Q2 2016 shows that, on aver-
age, third-party liability claims ratio is
running at 70%. The accident benefits
(ABs) picture is even worse, with a total
claims ratio for ABs of 107%.

In Alberta, third-party auto bodily in-
jury claims costs — the average cost has
risen 49% between 2011 and 2015 —
are not sustainable. Poor performance
will likely continue until the government
takes measures to mitigate, if not con-
tain, those costs.

Pair that with a poor comprehensive
catastrophe loss cost experience fuelled by
an increase in Cat frequency and severity.

Cat events impacting comprehensive
auto coverage caused claims costs to
rise 35% between 2005 and 2014, not
to mention the losses in 2015 and 2016.

Currently, the Alberta government is
undertaking a review of auto insurance
to identify the issues and measures
needed to resolve them.

In Ontario, ABs have not been per-
forming well. After the first six months
of 2016, the loss ratio is 109%, indi-
cating the ongoing challenge with
Ontario auto following the reforms on
the tort side in 2015 and on the ABs
side in 2016.

The good news is the provincial gov-
ernment recently announced an expert
Teview to ascertain what costs can be
driven out of the auto insurance system
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Your customer has a list of the vehicles that
are covered by your fleet policy. You have
a list of the vehicles that are covered by
that policy.

And your lists aren’t the same.

When the one vehicle that is involved in
an accident is the one that doesn’t appear on
both lists, do you know what happens next?

ARC does.
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to make it more affordable for consum-
ers and to identify additional opportu-
nities for reform.

The expectation is the review will
show that despite the resources spent
on medical rehabilitation and treatment,
there is little evidence health outcomes
have improved.

The review will also likely show the
system is still prone to abuse and fraud
by those who participate in the AB
economy, the underlying causes that
give rise to the high rate of disputes
have not been addressed and the tort
process for third-party liability issues is
too slow and overly expensive.

The hope is that review recommen-
dations in 2017 are acted upon with
minimum delay.

The government must realize that
notwithstanding the needed reforms
that have been implemented over time,
none have dealt with the root problems
of Ontario auto. The system and the
product are too complicated and the
benefits too rich.

HEIDI SEVCIK
President & Chief
Executive Officer

Gore Mutual Insurance
Company

The property and casualty market is
experiencing more change than ever
before, covering a broad spectrum of
challenge and opportunity.

New and emerging technology so-
lutions, impacts of climate change,
regulatory requirements and chang-
ing customer expectations are key
drivers of these changes. The com-
petitive environment has never been
more dynamic.

Mergers and acquisitions are dra-
matically changing the competitive
landscape of the broker channel, caus-
ing many brokerages to develop new
and responsive business models.

Technology is being developed at
a rapid pace as the industry tries to
create attractive tools for busy, con-
stantly connected consumers. They
have litdle patience for long processes,
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“Generational
purchasing behavionr
is likely the biggest
barrier to overcome.
The voungest
insurance-buyving
consumers want speed
and mobility, the eldest
like convenience, but
still seek a personal
touch. and the ones
in the middle demand
efficiency, but are not
vet completely trusting
of transactional apps,”™
Heidi Sevcik of Gore
Mutual Insurance
Company notes.

are casually adept at cutting through
marketing rhetoric, and want readily
available, easy-to-use solutions that
get them what they need quickly, no
matter where they are.

Because of this, distribution is be-
coming one of the most Important
focal points for both insurance compa-
nies and brokers.

The race for the ideal tech delivery

https://www.canadianunderwriter.ca/digital-archive/december-2016/

COVER STORY
In Touch

formula is certainly on, yet one of
the biggest challenges is that it is
hard to be all things to all people.

In a world where everyone — from
one's children to one’s grandparents
— is online, generational purchas-
ing behaviour is likely the biggest
barrier to overcome.

The youngest insurance-buying
consumers want speed and mobility,
the eldest like convenience, but still
seek a personal touch, and the ones
in the middle demand efficiency, but
are not yet completely trusting of
transactional apps.

How does one cater to all these
needs in a single solution?

There is one lens that seems to suc-
cessfully unify the various generations:
a compmy's value proposition. The
current era of instant information
has allowed people’'s awareness of
broader, even global, issues to become
more robust than ever before.

Consumers care about causes that
impact their future and that of their
children, and are increasingly con-
cerned about what companies stand
for. Aligning to their values may be the
most direct route to gaining their
attention and trust.

A company that delivers on cus-
tomer service expectations and also
remains true to its own values and
overtly demonstrates them by taking
actions that make a difference, may
hold the most appeal for a caring, so-
phisticated insurance-buying public.

GREG SOMERVILLE
Chief Executive Officer
Aviva Canada Inc.

When thinking about what to say in a
look ahead to 2017 and reflecting on
what the view was a year ago, it always
comes back to one thing — the custom-
er. The property and casualty insurance
industry needs to continually focus on
customers’ needs, preferences and ease
of doing business.

This means looking at insurance of-
ferings through a different lens. It is no
longer about providing insurance solu-
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tions based on how the industry has been
traditionally structured and what lega-
cy systems will allow.

Putting customers first is about build-
ing propositions that are relevant to
them, will add value to their lives, and
will be delivered the way the customer
wants. This will, undoubtedly, involve
insurers and brokers upscaling their
digital capabilities in order to respond
to the ever-evolving customer needs.

It also means continued work as cus-
tomer advocates with all levels of gov-
ernment is essential. The industry must
address issues such as auto regulation,
building codes and zones, damage mit-
igation, flood mapping and insurance
fraud, to name a few.

Advocacy involves not accepting in-
creased loss costs and passing these on
to customers in the form of increased
premiums, but acting on customers’
behalf to take costs out of the system
and offer the right protection at the
right price.

The end result will be customers
who take comfort in knowing they are
covered and that their insurer and bro-
ker are acting in their best interests. A
comfort gained from a simple, painless
and easy-to-understand buying experi-
ence that instills confidence that, in the
event of a claim, a great claims experi-
ence lies ahead.

JOHN TAYLOR
President & Chief
Executive Officer

Ontario Mutual
Insurance Association

At this time last year, the more broadly
based introduction of overland water
coverage was anticipated, and in 2016
in Ontario, this came to pass.

The approach taken by most in the
industry has been to use data-based
models for both selection and pricing,
although the level of sophistication var-
ies from insurer to insurer. The type of
product available, and even the termi-
nology in describing the perils covered,
also varies from insurer to insurer.

In 2017, the industry will likely see
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“The approach taken
by most in the industry
has been to use
data-based models
for both selection and
pricing, although the
level of sophistication
varies from insurer to
insurer. The type of
product available, and
even the terminology
indescribing the
perils covered, also
varies from insurer
to insurer,” says
the Ontario Mutual

Insurance Association’s
John Taylor.

the continued refinement of the product
and increased sophistication in the use of
analytics in identifying risk categories.
Losses experienced to date in 2016
have not really provided any significant
insight into how affordable overland
water coverage will be in the long term.
Later in 2017, the industry may see

https://www.canadianunderwriter.ca/digital-archive/december-2016/

some movement on availability and
pricing, but only if a significant flood
loss event occurs.

By late 2015, insurers were also start-
ing to see upward pressure on Ontario
automobile premiums due to adverse
loss experience, and this has continued.

A report is due to the Minister of
Finance in late 2016. If that report sug-
gests a drastic reset of the system, insurers
will be fully immersed in that proposal
throughout 2017.

In addition, it is anticipated that the
dawn of a new regulator in Ontario, the
Financial Services Regulatory Authority,
and the adjustment to that will require
many changes in the current regulatory
relationships.

In 2017, insurers can expect to see a
continued appreciation of the risk asso-
ciated with cyber activity. This touches
virtually every element of personal, busi-
ness and institutional lives.

The affluent society here in North
America would appear to be a prime
target for escalating cyber crime and
this will result in an increase in demand
for cyber risk mitigation strategies, such
as insurance.

From a risk management standpoint,
insurers are probably considering cy-
ber risk as their single most prevalent
enterprise risk, aside, possibly, from
earthquake exposure.

MARTIN THOMPSON
President & Chief
Executive Officer

RSA Canada

Though 2016 brought with it a new set
of challenges, the property and casualty
insurance industry also had to contend
with some forces that have been in play
for longer — including severe weather
and the economic climate, to name a few.

In May 2016, Canada experienced the
costliest disaster in its history with the
Fort McMurray wildfires.

Like with any catastrophe, what is
learned from it is an important step
for insurers to better prepare for the
next event. Fort McMurray emphasized
the need for a well-co-ordinated effort
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“Like with any catastrophe, whatis learned from it 1s an important
step for insurers to better prepare for the next event. Fort McMurray
emphasized the need for a well-co-ordinated effort amonginsurers,
brokers and the government to best serve those affected.”
says RSA Canada’s Martin Thompson.

among insurers, brokers and the gov-
ernment to best serve those affected.

Customers’ preferences are constantly
evolving, creating a demand for brokers
to adapt quickly to better serve their
needs. This, in turn, is an opportunity
for insurers to become more effident and
effective at servicing brokers, so that bro-
kers are well-positioned to evolve with
their customers.

Though customers seek convenience,
they also want advice to help them make
better decisions.

Brokers have an opportunity to maintain
customer trust and to differentiate them-
selves from the direct channel through
the value-added service they offer. In
order to affirm the role of the broker as a
trusted advisor, a continued investment
in education and training is needed.

Equally important for insurers is to
embrace digital innovation to engage
with existing clients and attract new cus-
tomers, in order to meet the growing
consumer demand for 24/7 service.

Despite the challenges this year has
brought, as insurers look ahead to 2017,
the industry as a whole must continue
to work closely with brokers as strate-
gic partners.

Investments in areas such as technol-
ogy, disaster planning and pricing strat-
egy will also continue to help insurers
brace for the changes that lie ahead in
the new year.

SILVY WRIGHT
President & Chief
Executive Officer

Northbridge Financial
Corporation

With the Canadian economy expected
to grow at a moderate pace in 2017,
achieving growth will remain a pres-
sure point for insurers.

Winning the hearts of customers has
become paramount in achieving that
growth.

The first choice that people often
make when buying insurance is to look
for the counsel of a trusted advisor.

This particularly rings true in commer-
cial lines, where consumer understand-
ing of how to protect their businesses is
limited. The more complex their needs,
the more important finding the right
broker becomes.

Brokers must do more to capitalize
on this by delivering an exceptional ex-
perience for customers who need and
value their service.

What does an exceptional customer
experience look like? If there is one
truth insurers and brokers must all take
to heart, it is this: customers will con-
tinue to set the bar higher and higher
for the industry as a whole.

When customers do business with
insurers and brokers, they expect an
experience that matches what they get
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elsewhere — from
paying for their
coffee with their
smartphones  in
the morning to
choosing exactly

what they want to
watch on TV at night.

They want fast and frictionless ex-
periences and they want easy access to
clear and engaging information that is
tailored to the needs of their businesses.

In the race to innovate, many organi-
zations lose sight of what matters most
— the customer.

To be truly effective, the way in
which insurers and brokers innovate
must be deeply rooted in understand-
ing their customers.

There is an abundance of innovative
new ways to do business for organiza-
tions that are open to it.

Brokers are uniquely positioned in
this environment, given their close re-
lationships with customers, to make the
most of this opportunity.

It is becoming increasingly impor-
tant for brokers to work together with
the right partmers to deliver on an ex-
perience that defies industry.

No small feat, but if insurers and bro-
kers leverage innovative solutions and
deliver leading-edge service that cus-
tomers value, customers will be their
best advocates. =
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Despite the upheaval in commodities prices and the volatile Canadian
dollar, a recent study shows a quarter of polled Canadian financial
executives have no foreign exchange risk management strategy.
Unpredictability makes it difficult for businesses to plan, but
implementing a well-conceived risk management plan is essential.

Laura Bobak
Research and
Communications
Manager,
Financial
Executives
International
Canada and the
Canadian Financial
Exccutives
Research
Foundation

There is a phenomenon among some companies
that could be described as FX victim mentality.
Some organizations with exposure to FX have sim-
ply done the corporate equivalent of throwing their
hands in the air and letting fate take its course.

A recent study by the Canadian Financial Ex-
ecutives Research Foundation (CFERF), revealed
that despite the upheaval in commodities prices
and the volatile Canadian dollar, more than one
in four Canadian financial executives surveyed
have no foreign exchange (FX) risk management
strategy in place and almost one-third have no
plans to implement one anytime soon.

Yet, 66% of senior financial executives polled
for the study, Exploring Foreign Exchange Enterprise Risk
Management in Canada, rated FX risk management as
important or extremely important to their com-
panies. In addition, more than 60% reported it
had become more critical in the past 12 months
of volatility.

“It’s important to have a well thought out risk
management plan in place, so that when the time
comes, you already have that framework in place
and execute accordingly in a systematic way,”
says Laura Pacheco, vice president of research at

40 Canadian Underwriter December 2016
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CFERF, the research arm of Financial Executives
International Canada.

The study, conducted in February and March,
was based on the results of an online survey of 116
senior financial executives from across Canada.

Karl Schamotta, director of global product and
market strategy — hedging solutions at Cambridge
Global Payments, which sponsored the report,
says leaving FX exposure to fate is a common
approach among small to medium-sized enter-
prises (SMEs).

Findings show almost 20% of respondents
from businesses with revenues between $25 mil-
lion and $100 million did not even track FX
exposure.

“People think that exchange rates mean revert.
In other words, one year they are up and the
next year they are down,” Schamotta says.

But that is not the case. “The clear lesson of
the last decade and a half is that exchange rates
could rise for five to 10 years in a row, and then
fall precipitously. There is no such thing as an
average exchange rate that you can use.”

Bank forecasts are the go-to resource for respon-
dents when establishing FX rate budgets (61%),

Illustration by Joe Weisssmann
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a strategy Schamotta says is ineffec-
tive, followed by implied forward rates
(25%) and hedged rates (20%).

Many do not realize that there are
strategies available even to SMEs that can
be used to smooth out volatility.

VOLATILITY DRIVEN BY

POLITICAL SHIFTS, DIVERGING
INTEREST RATES

“Globally, we have got the return of polit-
ical risk,” Schamotta says. “The major de-
veloped economies are acting like emerging
economies,” he notes, adding the recent
election in the United States and Brexit
in the United Kingdom generated vola-
tility. Upcoming triggers include elec-
tions and other major political events in
Italy, the UK., France and Germany.

“There is considerable uncertainty
about the path of economic policy in these
areas and unpredictability around the bal-
ance of power, trade and financial flows
between countries,” Schamotta suggests.

This has been the case for Ajay Rao,
chief financial officer (CFO) of Conros
Corporation, a privately held manufac-
turer of shipping and office supplies in
the Greater Toronto Area whose clients
include the United States Postal Service.

“We have tried to naturally hedge by
buying and selling in US. dollars. But
when the business community reads
that the Chinese currency is in trouble,
there is an expectation on the part of
retailers to pass on the benefit,” Rao says.

“To a certain extent, it’s not foreign
exchange exposure that’s creating chal-
lenges, it's a foreign exchange econom-
ic event that is impacting business —
both payables and receivables,” he says.

In terms of Canada’s biggest trading
partner, President-elect Donald Trump'’s
protectionist policies are seen as poten-
tially raising prices in the US. and that
is raising interest rates, Schamotta says,
adding the US. dollar and economy are
detaching from the pack and moving
strongly ahead.

“We have a Canadian economy that
is struggling to adapt to a changed
world,” he argues. “We have depressed
oil prices weighing on the Canadian
dollar, with very little sign of a break,”
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Schamotta says.

Oversupply in the global market and
a lacklustre demand for crude oil will
likely keep the market balanced, he sug-
gests. Interest rate differentials are also
weighing on the Loonie, with the Bank
of Canada not in a position to raise rates
quickly, he says.

The Canadian dollar has moved by al-
most 30 cents in the last two and half
years, and Canadian companies are strug-

gling to adapt, not just to cash flow
unpredictability, but also to challenges
to their economic models as well, says
Schamotta. “The sheer unpredictability
of the situation is raising risk and it
is making it difficult for businesses to
plan,” he adds.

“We have seen a sharp uptick in emerg-
ing market volatility,” Schamotta says.
“Costs are dropping throughout the
supply chain, but Canadian companies
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selling into those areas are taking a pret-
ty big hit right now.”

WHAT COMPANIES CAN DO

Given this grim landscape, many financial
managers may feel there is not much
they can do other than wait for conditions
to improve. This is where the practices
employed by large and small-to-medium
companies differ, Schamotta says.

“That has big implications for how
fast those smaller businesses can grow. If
they continue to take that tactical or re-
active approach, it will be difficult to catch
up to companies in Canada, which have
been deploying these strategies for a
long time,” he notes.

Many CFOs will argue that they can
barely keep their heads above water
managing other issues such as financial
reporting, debt financing, cash flow, tax
planning and, in some cases, human
resources and IT.

But managing FX is critical since it
has an impact on those very same pri-
orities. “FX should often be a higher
priority than it is,” Schamotta contends,
emphasizing that FX risk management
needs to be a priority through the orga-
nization, not just for the finance team.

“A lot of people think they know for-
eign exchange, but they don't,” Kenneth
Kirk, chief financial officer of Sepro
Mineral Systems Corp., said during a
roundtable discussion. “We have many
offices in a number of countries that
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operate in volatile currencies and they
don't have a clue about what impact the
foreign exchange has on the company
as a whole. So it’s really trying to keep
them educated and make sure that as
an organization you are re-emphasizing
your foreign exchange position.”
Building a simple process for manag-
ing FX exposure and sticking to it allows
organizations to avoid analyzing what
has happened in the market from a day-
to-day perspective, Schamotta says.
Once the process is broken down into
simple steps, an organization can simply
follow it. “Rather than throwing every-
thing at the roulette wheel once a year,
always running a process whenever you
identify an exposure and hedging that

THETOP CHALLENGES TO MANAGING FOREIGN

EXCHANGE RISK

Lack resources or time for analysis
Difficulty in measuring currency exposures
Lack internal knowledge

Absence of internal policy guidelines
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relatively quickly is the secret to success.”

Paul Jewer, executive vice president
and chief financial officer of heavy equip-
ment vendor Toromont Industries Ltd.,
says his company's input costs are in U.S.
dollars and its products are priced in
Canadian dollars. “The sharp movement
has really led to sticker shock, which
has caused some deferral,” Jewer says.

“The key question that we have to
ask ourselves is: Are things going to
improve vis-a-vis the strengthening Ca-
nadian dollar? When you're sitting on
$300 million worth of inventory, that’s
a pretty big exposure,” he reports.

“For pure foreign exchange exposures,
we try to eliminate all risks with rolling
hedges and forward contracts,” he adds.

To effectively manage FX risk, every
company should have a policy docu-
ment that sets out the following:

* how to analyze FX exposures;
* strategy for dealing with exposures; and
* how to execute strategy.

“For each of those stages, companies
should map out procedures, time lines,
vulnerabilities, any limits applicable to
individuals or groups, and how things
are going to be communicated through-
out the organization,” Schamotta says.

‘When it comes to estimating expo-
sure to exchange rate changes, almost
two-thirds of survey respondents re-
ported they rely on cash flow forecasts,
36% use sensitivity analysis and 24%
employ historical estimates.

WHAT INSURERS SHOULD LOOK FOR
Schamotta recommends underwriters as-
sessing the FX risk of a company look at
stability of cash flows over the last cou-
ple of years. “If you see large swings and
they are related to FX, then you know that
there is a problem there. If they are run-
ning very stable cash flows, then perhaps
there is not a lot of risk there,” he says.
“There is a huge segment of the Ca-
nadian corporate population that is not
focusing much on managing FX ex-
posure,” Schamotta reports. “They are
thinking that the fates will blow the
way the fates blow. They are not think-
ing that they can take control of the
exposures that they have.” =
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On Good Behaviour

With holiday season fast approaching, a surge in online
shopping cannot be far behind. But with online shopping
comes increased risk of security breaches and fraud.
Combining behavioural analytics, passive biometrics and
traditional verification solutions could go a long way towards
keeping those risks under wraps.

That the trend towards online shopping continues
to grow is no surprise. Three-quarters of the
respondents to a survey from payment service
provider Computop — issued in November and
involving 1,900 consumers in the United States
and the United Kingdom — reported they planned
to shop online this holiday season. This is reflec-
tive of the shift in society towards more conve-
nience when it comes to the shopping experience.
In a world that has more mobile devices than
people, as reported by GSMA Intelligence in
2014, it is inevitable that consumers are driving
merchants into the online world. Retailers face
stiff competition for their dollars, and shoppers
want to shop for goods and services on their
own schedule, wherever they are, and using
whatever payment options they choose.

CUSTOMER FRICTION = CUSTOMER LOSS
As part of the demand for better online shop-
ping experiences, customers are increasingly
fickle. Any friction in that experience will send
customers to a competitor site, so retailers and
service providers are challenged to provide great
user experiences in the context of security risks
and fraud. And the risks are high.

In all, 74% of respondents agreed and 45%
strongly agreed they are concerned about secu-
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rity when disclosing their credit card and bank
information online; 61% confirmed they have
checked the liability policy of their preferred
payment method provider or bank in the case of
fraud, and 51% confirmed they did not have an
insurance epolicy protecting them from lability
in the case of credit card and/or banking fraud.

The survey found that when it comes to shop-
ping at retailers that have recently experienced a
data breach, 57% of respondents reported they
would not shop with them, while 31% stated
they strongly agree they would avoid that retailer.

Combine this with the fact that the value of
false declines per year hit US$118 billion last
year — more than 13 times the total amount lost
annually to actual card fraud ($9 billion), notes
research released in 2015 by Javelin.

Citing research from Javelin Advisory Services,
MasterCard reported in early 2016 that “card-
holders tend to change attitudes around the card
and retailers; 39% abandon that card after a false
decline, while a quarter decrease card usage. In
addition, 32% say they plan to stop shopping at
the retailer where they were declined.”

BALANCE RISK AND USER EXPERIENCE

The downside of online shopping is that where
there is increased activity, there is also increased
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risk, as shown by NuData's recently re-
leased Cyber Risk Intelligence Report. Analyz-
ing data from 80 billion events, the report
found high-risk transactions increased
by 167% over the previous year, a statis-
tic expected to continue to grow in the
coming years.

All online organizations must balance
the need to provide customers with good
experiences that grow their bottom line,
yet manage fraud costs in a threat-dense
ecosystem where perpetrators have the
advantages of time, adaptability and
attack vectors. Organizations are increas-
ingly targeted for cyber crime and theft,
and left with the challenge of managing
risk and resources simultaneously.

Omne of the ways organizations are
seeking to strike this balance is to find
more secure ways to determine the true
identity of online users.

In past days, customers could pres-
ent their identification to the insurance
broker or bank in person, making iden-
tity verification relatively easy. Today's
online world, however, is saddled with
an unsecure username and password
technology that was never designed to be
very secure. Add to this that a lot of risk
has been layered on top of an already
shaky structure.

Usernames and passwords unlock ev-
erything from Snapchat to online insur-
ance accounts, bank accounts and other
high-value sites. The vulnerability of these
systems has been known for some time
because customers tend to use weak
passwords (like link and 1234) on low-
value and high-value sites alike.

Once these credentials are compromised
in a breach and sold across the under-
ground (aka Dark Web), this so-called
“identity” is a fake that can compromise
user accounts and wreak havoc with new
account applications or worse.

On the other hand, one could argue
that customers steadfastly refuse to take
charge of their own online security While
security engineers bemoan this fact,
customers are not totally to blame for
a security infrastructure that was not
designed for customer experience and
that is, essentially, a bolt-on relic from
the past.
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BETTER AUTHENTICATION TESTS
When asked which security authentica-
tion features respondents would con-
sider setting up for online purchases
in the next 12 months, 35% said they
would set up fingerprint IDs, 12% se-
lected retina scans, 7% chose voice
recognition and 2% opted for pay-by-
selfie, Computop data shows. However,
41% of respondents pointed out they
would not choose any of those options.
Many organizations are now consid-
ering adopting physical biometric ap-
proaches to identify customers by selfies,
fingerprints and facial and retinal scans.
While these technologies have a place
in the authentication stream — and

Once these credentials
are compromised in a
breach and sold across
the underground, this
so-called “identity” is a
fake that can compromise
user accounts and wreak
havoc with new account
applications or worse.

are definitely an improvement over the
old username and password — they do
have some drawbacks to consider.
Physical biometric authentication is
not always situationally or culturally ap-
propriate. For example, using voice rec-
ognition while in a meeting, or facial
scans while at the theatre. In addition,
some biometric data can be socially en-
gineered, for example, as when it was
reported German Chancellor Angela Merkel's
photo was used to unlock an iris bio-
metric test at a security conference.
Fingerprints can be stolen from door-
knobs or glass, and high-resolution
photos of faces can be taken from great
distances and from high-definition video.
Additionally, customers will not be
able to change their fingerprints, facial
or retinal information should this data
be stolen — and it is only a matter of
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time before these things are.

Once the data is stolen and sold on the
Dark Web, the risk will persist over the
person’s lifetime. This adds even more
risk to consumers who are already on the
hook for many types of identity fraud.

Given that biometrics are being de-
ployed for the most stringent of au-
thentication tests, such as immigration
and banking, it will make this biometric
data very desirable to hackers. Aggres-
sive attempts by hackers to capture this
data should be anticipated.

ADVANCE OF BEHAVIOURAL
BIOMETRICS
Advanced authentication models use be-
havioural biometrics in a layered approach
to verify that the person accessing or
applying for an account is who he or she
purports to be. Solutions such as pas-
sive biometrics and behavioural analyt-
ics exist on a transparent layer, meaning
it is unseen by both the customer and
fraudsters, and requires zero interaction
from the customer, while ensuring no
personally identifiable data is stored.
For organizations seeking that balance
between security and customer experi-
ence, these solutions are clearing a new
green path for any organization wanting
to win the battle of experience over risk.
How someone holds his or her device,
the weight of key strokes and hundreds
of other behavioural data points are
used for verification. This is achieved by
analyzing the behaviours observed in
the session, whether or not it is consis-
tent with the user’s profile, and is con-
sistent with how other well-intentioned
humans behave in the same situation.
That means even if another person
steals a device and tries to access an
account with the valid credentals, or
open a new one with a stolen identity,
the technology will note that various
biometric behaviours are not the same.
Combining behavioural analytics and
passive biometrics with traditional veri-
fication solutions goes a long way to-
wards ensuring fast and safe online in-
teractions for customers, while fighting
fraud and lowering risk for insurance
companies online. =
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The Supreme
Court of Canada has

confirmed that superior court
judges can sit extra-provincially.

The move Is a positive one, sending a
signal that access to justice in the class

action context is not illusory or superficial.

On October 20, 2016, the Supreme Court of
Canada released its decision in Endean v. British
Columbia, in which it decided that superior court
judges in national class actions have the power to
hold hearings outside of their home provinces.

Canadian courts are increasingly called upon to
grapple with the complex procedural challenges
posed by multi-jurisdictional class actions that
require some cohesion and co-ordination across
the country while still respecting the constitu-
tional limits of Canada’s federal structure.

Endean resolved whether or not any legal barri-
ers exist to prevent a superior court judge from
holding a hearing in another province in the class
actions context. The court’s finding that a judge
does have this power strikes a careful balance in
managing the practical realities present in this
type of litigation with the need to respect the
history and jurisdiction of the superior courts.
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BACKGROUND

The case concerned a national class action that
arose from Canada’s tainted blood scandal of the
1980s, where thousands of Canadians were in-
fected by Hepatitis C as a result of exposure to
tainted blood products. The effects of the scandal
were national in scope, requiring co-ordination
and co-operation among various stakeholders
across the country in order to provide justice to
those injured.

By 1999, a settlement had been reached that
provided for the establishment of a $1.118 billion
fund to compensate class members. The agree-
ment called on superior courts in Ontario, Brit-
ish Columbia and Quebec to oversee, implement
and enforce the disbursement of the funds.

It became clear that there would need to be
co-ordination among the courts in each of the
provinces when class counsel raised a question

lllustration by Joe Weissmann

46/64



11/26/21, 11:54 AM

about entitlement to the funds by late
claimants. In order to achieve this co-
ordination, class counsel sought direc-
tion from the courts on whether or not
the judges could sit in a single hearing
to hear submissions.

Motion judges in each province an-
swered in the affirmative. However, the
decisions in Ontario and British Columbia
were appealed and the issues were consid-
ered by the respective courts of appeal.

DECISIONS OF THE

COURTS OF APPEAL

In 2016, the Court of Appeal for On-
tario held in Parsons v. Ontario that supe-
rior court judges have the discretionary
power to conduct hearings outside of
Ontario because of their inherent author-
ity and the absence of any applicable
constitutional law, common law or stat-
utory barriers.

Further, the majority of the court held
that a video link to the home jurisdic-
tion of the judge is mandatory in hold-
ing an extra-provincial hearing in order
to satisfy the open court principle, a
tenet of Canada’s justice system that
requires hearings be open to the public
to ensure accountability and the fair ad-
ministration of justice.

The dissenting judge on the video
link issue determined a video link is
not mandatory, reasoning that the open
court principle is not inherently vio-
lated because the hearing will still be
open to the public, the media would
be free to attend and, in any case, the
open court principle must be balanced
against the needs of the administration
of justice.

By contrast, British Columbia’s Court
of Appeal in Endean v. British Columbia,
released in 2014, held that superior
court judges could not sit outside their
home provinces because this would be
contrary to the common law.

Further, the court declined to modify
the common law on the basis that there
would be both policy and procedural
concerns with a judge sitting extra-
provincially, stating that this type of
change would be best left in the hands
of the legislature.
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APPOINTMENT

In particular, the court held the open
court principle required that a hearing
be held in Pritish Columbia. However,
the court accepted that it would be per-
missible for a judge to conduct a hear-
ing in a British Columbia courtroom
from outside the province by telephone,
video conference or other means.

SUPREME COURT DECIDES

By the time the case made its way to the
Supreme Court of Canada, all parties ac-
knowledged that superior court judges
who are implementing pan-national, class
action settlements can sit outside their
home provinces to hear and decide related
motions. The remaining questions for
the court to address were, first, what is
the source of this authority and, second,
what are the conditions under which
such discretion should be exercised.

Justice Thomas Cromwell, writing for
the majority, held that judges in Ontario
and British Columbia have the statutory
power to sit extra-provincially under the
broadly worded Sections 12 of Ontario’s
Class Proceedings Act and British Columbia’s
Class Proceedings Act, which grant judges
wide power to manage class proceed-
ings to ensure a fair and expeditious
resolution. In the case of provinces
without similar legislation, the court
held that these judges may be able to
rely on their inherent jurisdiction.

Ome of the key issues considered was
whether or not the exercise of this pow-
er would infringe upon the sovereignty
of the provinces involved. In response,
Justice Cromwell carefully limited the
application of the holding of this case to
circumstances where the judge has per-
sonal and subject-matter jurisdiction,
where they are not using their coercive
powers extra-provincially and where the
hearing is not inconsistent with the law
of the place where it is held.

Justice Cromwell held that in these
circumstances, there is no intrusion
upon sovereignty or the dignity of the
courts in the second jurisdiction.

On the issue of whether or not a vid-
eo link is a mandatory pre-condition to
sitting extra-provincially, the court held
that it is not. This issue mainly engaged
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Don Brown

Mark Welstead, President and CEOQ of
Rainbow International Restoration of
North America, is pleased to announce the
appointment of Don Brown as Director
Business Development for Canadian
aperations.

Brown will be responsible for the company’s
strategic focus and delivery of national
business development activities to support
our Canadian franchisees. He will work in
tandem with the franchise development and
operations entities to expand the Rainbow
International footprint in the insurance and
commercial marketplaces in Canada.

Brown stated, “Rainbow International
Restoration is a ‘values driven’ company; one
that I take great pride in being a part of and
helping to grow”

Welstead shared his excitement regarding
the growth plan for Canadian franchisees
utilizing state of the industry technology
and processes. The appointment of Brown
with sole focus on growth and development
is a key strategy. “Don brings more than
25 years of experience to Rainbow, having
served the Canadian insurance industry in
senior managerial roles including business
development, marketing and operations,”
stated Welstead. “These strengths will ensure
Rainbow is well represented, grounded
and positioned for growth in the Canadian
market

Brown and his family have relocated from
Calgary, AB to assume his responsibilities in
the Toronto, ON area.

Rainbow Intl, Restoration, established in 1981,
is a global franchise organization providing
residential and commercial restoration and
cleaning services. Recognized by Entrepreneur
Magazine among its “Franchise 500,” Rainbow
International franchisees offer a broad range
of damage restoration services (ranging from
water, smoke and fire damage to carpet and
upholstery cleaning and deodorization) to
more than 330 locations worldwide. Rainbow
International is a subsidiary of The Dwyer
Group, Inc. For further information or
to find the location nearest you, visit
www.rainbowintl.com

Ple RAINBOW
INTERNATIONAL

"RESTORATION
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questions about the scope of the open
court principle and whether or not it
requires a hearing to be open to the pub-
lic in a specific province.

The majority of the court took a
broader view of this principle, finding
that the call for accessibility to courts is
not typically concerned with whether or
not a hearing is held within a specific
province. Justice Andromache Karakat-
sanis and Justice Richard Wagner agreed
that a video link is not mandatory, but
argued that judges should consider based
on the case before them whether or not
the “educational and community-centric
aspects of the open court principle” re-
quire that a video link be provided.

Lastly, the court accepted the follow-
ing as some of the considerations that
a judge should bear in mind when de-
ciding to exercise the discretion to sit
extra-provincially:

e whether sitting in the second prov-
ince will impinge, or could be seen
as impinging, the sovereignty of the
second province;

whether the costs of an out-of-prov-
ince proceeding would outweigh the
benefits, or vice versa; and

whether any terms should be imposed
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The majority of the

court found the call for
accessibility to courts

is not typically concerned
with whether or not a
hearing is held within a
specific province.

on such a hearing, such as conditions
for the payment of costs and whether
or not a video link should be required.

INITIATIVES OF THE

CLASS ACTIONS BAR

Qutside of the courts, the class actions
bar is also taking steps to address the
need for greater co-ordination and har-
monization among judges in national
class proceedings.

Over the last six years, the Canadian Bar
Association (CBA) National Class Actions
Task Force has been working on judicial
protocols related to managing various
aspects of multi-jurisdictional class pro-
ceedings. The task force is led by leading
members of the bar and the consultation

https://www.canadianunderwriter.ca/digital-archive/december-2016/

papers produced are collaborative efforts
that seek to combine the views of indi-
viduals and organizations with expertise
on both sides of the bench.

In 2011, the CBA approved the task
force's Canadian Judicial Protocol for the Man-
agement of Multi-Jurisdictional Class Actions as
best practice. This protocol incorporates
existing class action legislation and court
rules. In addition, it provides guide-
lines for clearer notification obligations
among class counsel involved in the
same or similar proceedings in different
provinces and puts in place a framework
for the approval and administration of
multi-provincial settlement orders.

The task force is currently studying
the feasibility of developing a judicial
protocol on the management of multi-
jurisdictional class actions. Endean is wel-
come and timely as these discussions
continue in the class actions bar.

The confirmation from the Supreme
Court of Canada that superior court
judges can sit extra-provincially is a posi-
tive one. It sends a signal that the judicial
systemn is capable of meeting the evolving
needs of the Canadian class action litigant
and that access to justice in the class action
context is not illusory or superficial. =
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www.canadianunderwriter.ca
AND CLICK ‘MY EVENTS CALENDAR' ON THE HOME PAGE

Travelers Canada
has named Heather
Masterson [1a] as its

new president and chief
executive officer. Masterson
succeeds Duane Sanders [1b],
“who has taken a senior
leadership role in the
company'’s largest business
segment in the United
States,” notes a company
press release. Masterson,
who joined Travelers Canada
in September 2015 as chief
operating officer, was previously
president and chief executive
officer of Totten Insurance
Group and has held several
executive positions at Hub
International Ltd.

Kathy Boychuk [2]
will take on the role
of president and

chief executive officer of
Edmonton-based Peace Hills
Insurance, effective next
March. Boychuk will assume
her new role after 24 years
of service with Peace Hills
Insurance, which is owned
by Samson Cree First Nation.
Having served as chief finan-
cial officer for eight years,
she replaces Diane Brickner,
who became president in
1990, retired last year and
then came back as interim
president. Brickner was
initially succeeded as
president and chief executive
officer in January 2015 by
Gene Paulsen, who retired
this past October.
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Toronto-based
Moore-McLean
Insurance Group Ltd.

has acquired the assets of
Markham, Ontario-based
Hallmark Insurance Group
and its family of companies.
The firms have formed
McLean Hallmark Insurance
Group Ltd. and McLean
Hallmark Financial Ltd.
Daryn McLean [3], president
and chief executive officer
of Moore-McLean Insurance
Group, will serve in the
same roles for the new firm.
Hallmark Insurance Group
includes Hallmark Financial,
Navigators Insurance and
Ontario Underwriting Services;
Moore-McLean has been
family-owned and operated
since its inception in 1975.
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FirstOnSite
Restoration recently
announced three

senior appointments in its
Canadian operations. Al
Sutherland has joined the
firm as senior vice president
and chief administrative offi-
cer; Kevin Clarke, a found-
ing member of FirstOnSite
Restoration, has moved into
the newly created role of
executive vice president,
branch operations; and Jodi
Getson, previously vice presi-
dent of operations in Atlantic
Canada, is now senior vice
president, Atlantic Canada.

Co-operators General

Insurance Company

has reported a wholly
owned subsidiary has purchased

Assurance Aubin Insurance
Brokers Ltd. “Current clients
of the brokerage will be
notified of the change in
ownership and their exist-
ing insurance coverage will
remain in effect with no
changes to their premiums or
coverage for the current term
of their policies," notes The
Co-operators. “As current
policies expire, clients will be
offered comparable policies
from The Co-operators.”

Jean-Francois Blais
[6al, president of
Intact Insurance,
has been elected chair of
the Insurance Institute of
Canada’s Board of Governors
(BoG). The institute's 2016-
2017 executive committee of
the BoG also includes Lynn
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Oldfield [6b], president and
chief executive officer of

AIG Insurance Company of
Canada (deputy chair); Jeff
Goy [6c], president and chief
executive officer of Wawanesa
Mutual Insurance Company
(vice chair, governor at
large); and Bob Tisdale [6d],
president and chief operating
officer of Pembridge and
Pafco Insurance Companies
(immediate past chair). Still
at the institute, Silvy Wright
[6e], president and chief ex-
ecutive officer of Northbridge
Financial Corporation now
has the Honorary Chartered
Insurance Professional des-
ignation, while Ted Teterenko
[6f], past director of urban
service centre operations for
Manitoba Public Insurance, has
received the award of merit.

Brokerage InsureMy

Ltd. and telematics

provider Trak Global
Group have reached a
licensing agreement allow-
ing InsureMy to “distribute
products from the Trak/
Carrot [Insurance] brand to
maximize distribution points
throughout Canada.” Trak
Global Group, based in the
United Kingdom, provides
the telematics for Carrot
Insurance. Pending approval,
New Driver, an app-based
rewards program, will be
modelled on the approach.

Jennifer Foster [8]
has taken on duties as
chief operating officer

of SCM Health Solutions.
Foster has previously held a
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number of senior positions,
including with Hannam
Fertility Centre.

Vancouver-based
Vertical Insurance
Group Ltd., owners of

Shaw Sabey, Metrix, Core,
Magnes, LMG and other
retail insurance brokerage
businesses, has acquired
majority interest in the capital
of brokerage Axis Insurance
Managers Inc. in Vancouver.
Alex Meier, president of Vertical
Group, will serve as president
of Axis Management.

Ken Tucker [10al
has completed his
term as chair of

the Restoration Contractors
Organization of Canada
(RCOC) and will be replaced

by Will Cook [10b]. Kabir
Shah [10c] will serve as the
organization's new executive
director. In addition to Cook
and Chris Schmidt, other
members of RCOC's 2017
Board of Directors are Glenn
Woolfrey, Bill Dietz, Stephan
Roy, Kevin Clarke, Frank
Mirabelli and Craig Hogarth.

Excess Underwriting
and Towerhill
Insurance

Underwriters Inc. has merged.
Both coverholders at Lloyd’s,
the firms will serve broker part-
ners as Excess Underwriting
operated by Towerhill
Insurance Underwriters Inc. =

Follow @CdnUnderwriter on

g twitter comCdnUndemwriter
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CALLERY

ClaimsPro’s Specialty Risk Division
(SRD) held a Client Cocktail Event on
October 6, to introduce its Complex,
Commercial & Industrial (CCI) unit.
The mix and mingle gave guests

an opportunity fo learn more about
CCl and meet key members of the
SRD leadership team, while enjoying
the ambience and cuisine of Aria
Ristorante in downtown Toronto.
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Disruption = New
Realities, New
Opportunities

MARK YOUR CALENDAR

TUESDAY, FEBRUARY 28, 2017

ALLSTREAM CENTRE TORONTO

The insurance industry is facing
unprecedented pressures on
the business of insurance:
InsurTech and digital technologies are driving
innovation, and disruption;

Non-traditional entities are forging new
products and business models.

Confirmed sessions include:

The View from Silicon Valley - InsurTech is more
than technology, it's a culture and a mindset -
creating new, connected insurance services

Disrupting Commercial Lines - Case study
in blending equipment rental, on-demand
insurance, and new tech financing

Strategies for Corporate Innovation - Working
with start-ups, and executing effectively

Register today to prepare for the future!

Learn more and register at

www.insurance-canada.ca/ictc
Use code CUW25B for $25 discount off fees.

If you are interested in sponsorship
opportunities, please contact:

Kathryn Bertsch Doug Grant Patrick Vice
416-244-4361 416-921-7756 416-540-3008
kathryn.bertsch@ doug.grant@ patrick.vice@

insurance-canada.ca insurance-canada.ca insurance-canada.ca

Brought
teyeuby: ~ Jnsyrance-Canada.ca
Where insurance and technology meet
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Broker

FORUM

Disruption - New
Realities, New
Opportunities

MARK YOUR CALENDAR

WEDNESDAY, MARCH 1, 2017
ALLSTREAM CENTRE TORONTO

More than ever, the consumer is Royalty:

+ InsurTech and digital technologies

are driving innovation, and disruption,

in distribution;
+ Leading brokers are active in the fray,

but others are watching from the stands;
= |s the traditional value proposition

still viable?

Insurance-Canada.ca’s 2017 Broker Forum
will explore the emerging landscape
with case studies and thought leadership.
Brokers, insurers, change agents,
technology providers, and futurists
will prepare you for the new disruptive
realities and the road to opportunities.

Mark your calendar for the new future!

Learn more and register at

www.insurance-canada.ca/icbf
Use code CUW25B for $25 discount off fees.

If you are interested in sponsorship
opportunities, please contact:

Kathryn Bertsch
416-244-4 416-921-7756 416-540-3008
kathryn.bertsch@ doug.grant@® patrick.vice@

insurance-canada.ca insurance-canada.ca insurance-canadsa

Doug Grant Patrick Vice

Brought
to you by:
Insurance-Canada.ca

Where insurance and technology meet
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Risk managers from across the country joined RSA Canada — in
partnership with the Schulich Executive Education Centre (SEEC),
Schulich School of Business — at their first risk manager's seminar on
October 6. Fast Forward: Navigating the Future of Risk Management
was designed to help inspire how risk managers approach their jobs
and hone their leadership skills. Held in Toronto, the seminar was
facilitated and instructed by leading risk-management advisor and
legal counsel, Kenneth Jull, LLP.
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Lioyd's Canada held its MGA Road
Show — Toronta/GTA on Novemnber 2
at Le Parc Conference & Banquet
Centre in Thomhill, Ontario. The one-
hour, RIBO-accredited lunchtime
seminar attracted more than 100
brokers to hear short “TED Talks"
from the following Lloyd's MGAs:
Burns & Wilcox; Can-Sure; Eagle
Underwriting; Red Rock Insurance;
and SUM Insurance.

Host Liquor
and
Hospitality

For over 35 years,
GroupOne's
Host Liquor and
Hospitality
program has offered
comprehensive,
quality and
competitive
insurance.

&

GROUPONE

INSURANCE SERVICES

GroupOne
Insurance Services
888-489-2234
www.grouponeis.com
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More than 1,000 attendees made :)
their way through the exhibit hall to
visit the 75-plus exhibitors during
the Insurance Brokers Association

of Ontario’s (IBAO) 96th Annual
Convention and Exhibition, held
October 19 to 21 at the Sheraton
Centre Toronto Hotel.

i¢ 3
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THE INSURANCE BRONER"S
INSURANCE BROKER
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... Continued from Page 57... Exhibit Hall at the Insurance Brokers Association of Ontario’s (IBAO) 96th Annual Convention and Exhibition, held October 19 to 21.
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The 61st Annual Black Tie Dinner of the
Toronto Insurance Conference (TIC) was
held November 3 at the Four Seasons
Hotel in downtown Toronto. The event
was attended by 300 people who
enjoyed hearing the views of guest
speaker, futurist and digital strategist,
Jesse Hirsh. Hirsh owns and operates
Metaviews Media Management Lid.,
which focuses on research and con-
sulting around new media business
models, big data and the strategic use
of social media. He is also co-founder
of the Academy of the Impossible, a

peer-to-peer, life-long leaming facility.
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Professional/
Management
Liability

At GroupOne we
provide best in class,
comprehensive liability
programs so you can

provide your clients
with an expanded
portfolio of
professional liability
products.

)

GROUPONE

INSURANCE SERVICES

GroupOne
Insurance Services
888-489-2234
www.grouponeis.com
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The property and casualty insurance com-
munity gathered for the 19th annual WICC
Breakfast for Cancer, held November 9 at

the Fairmont Royal York Hotel in downtown
Toronto. More than 400 industry profession-
als attended the sit-down breakfast and a

live panel discussion covering such topics

as individual cancer treatment practices in
Canada, cancer research and funding. The
featured panelists included Bobbie Goldie,
cancer survivor and Chubb Canada employee;
Dr. Kelly Fathers, senior manager of research
communications for the Canadian Cancer
Society; and Dr. Uri Tabori, scientist, clinician
and a leader in childhood cancer research.
The breakfast event chair, Barb Reddick,
served as panel moderator.

Jim Sinclair, WICC AB  Debbie Demar & Mary da Costa, WICC BC Cat Pickell WICC ON

https://www.canadianunderwriter.ca/digital-archive/december-2016/

Following the panel, WICC Ontario co-
chairs, Ellen Moore and Marilyn Horrick,
announced the award winners for the
inaugural WICC 20th Anniversary National
Platinum Volunteer Awards. Catherine
“Cat” Pickell of Crawford & Company
was presented with the Ontario Chapter
award for her long-serving dedication to
the WICC Ontario Gala event. Thanks
and congratulations were also extended
to the following award recipients in other
chapters: WICC Alberta — Jim Sinclair
of Guardian Insurance; WICC British
Columbia — Debbie Demar of Marsh

and Mary da Costa of The Guarantee;
and WICC Quebec — Carocle Morin of
Travelers.

[

Carole Murin,TNICC Qc
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PROUDLY PRESENTS

DISCO GLAM

APRIL 12, 2017 | THE FAIRMONT ROYAL YORK
100 FRONT STREET W, TORONTO

FEATURING... TICKETS
Individual: $225 + HST
Table of 10: $2,200 + HST

5:00 PM
Cocktails & Silent Auction

7:00 PM
Dinner

CAN YOU DIG IT?

#wiccglaml1?7

For sponsorship inquiries, visit www.wicc.ca
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Every download
= $5 donation’
to the Canadian
Red Cross

Plan & Protect app

Helping you protect what matters most

Natural disasters and severe weather are on the rise. We've partnered with
the Institute for Catastrophic Loss Reduction (ICLR) to encourage Canadians
to take the necessary steps to protect themselves from perils including floods,
winter storms, wildfires, severe wind and earthquakes.

Download it for free today!

# Download on the GETITON
@& AppStore P> Google Play .
Institute for Catastrophic .'I

. o Loss Reduction
avivacanada.com EOMO AVIV

Insurance — Home | Auto | Leisure & Lifestyle | Business | Surety

Aviva and the Aviva logo are trademarks used under licence by the licensor.
*Up to a maximum of $50,000.

592-FM-ATL-M-1216
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